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the rule, wfaicfa vill, with eqoal propriety, apply to 
all works of a fimilar 4'dcnp6oai ^ We do not 
^ mean that this work (hould extend to every com- 
^ men cafe that happens every day, which were an 
^ infinite labor and to little purpofe, nor yet to 
'^ ezdude all but prodigies and wonders ; for many 
<< things are new in their manner and circmnftances, 
^ which are not b> in their kind ; and he who looks 
^ attentively, will find many particulars worthy of 
^ obfervation, in what feems conunon*" 

Advancement of Learning, p. 144, 

J>§M0ri C§mmmuf FA. S3, 1805. 

0&. ss» ffScf. 
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25th April 1865 
27th 06h)btf 1805 < 

j 

i6th May 1806 f < 



t6th July x8o^ 



The Elbe. 
The Wefcr. 

Genoa and Spezia* 

Hayne de Grace and 

dMf Ports of the Seine. 

Fecamp. 

St. Vallery en Caux. 

Dieppe. 

Treport. 

The Sommc. 

Staples. 

Bologne. 

^alais. 

iGravelinet* 

unkirk. 

ieuporty and 
pftend. 

Cadiz and St. Lucar* 
Partially relaxed^ witk 
exception of provifionc 
jind warlike ftorei. 
Of the eoafts £nom the 
Elbe to Breft, with 
qualifications in fa- 
vour of neutral trade 
to or from a neutral 
port. 
Venice. 



• Withdrawn Oaober 19th 1805. Renewed, 8th April 1 806. 
t Siptqiibcr 2 Si x«o«, rchuLcd M to PtrU between the Elbe Md the Eemi iadufirely^ 
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THE JEUNE VOYAGEUR, Guerard. ''ft- **. 

1803. 

'T'Mis was a cafe of a Britijh Ihip that had been Recaptured from 

feized in a French port March 1802, and had kriHrSTo 
been condemned for an afferted violation of the owncK,^Tdfr 
Niwigathn Laws of France. It had been purchafed hco^lne^ro* 
under that fale by a French merchant, and was cap- f'*?^"'** ^»^- 

' ^ ^ 1113 the war J 

tufed on a voyage between two French ^portSy fince '•^^tobccx- 
the commencement of hoftilities againft France. , A fe!,confifcatcd" 
claim • was given on the part of the former Britijt^ for'kTioiaibn^^* 
owner, praying to have the Ihip reftored to him Lawtf/tri^c. 
on falvage«c * 

On the part of the claim^ Sewell ftated the circum- 
ftances of the cafe, and fubmitted to the Couit, 
whether the reftitution on falvage, direfted by the 
Frisse A&y might not be extended to the relief of a 

vox. V. B perfoa 



CASES DETERMINED IN THE 



Th« peribn whofe property had been violently and unjuftly 
VoTAOEu*. taken from him in a jfir^^A port, and was now re- 
Sept. 6th, taken by a Britijh fubjedi. 



1803. 



Judgment. 
Sir W. Scott. — ^I am ckarly of opinion, that it is 
not in the power of the Court to give this relief. 
The provifions of the Prize Aft apply to goods taken 
by the enemy as prize, and direft, with regard to 
fuch property, that, on recapture, it (hall revert to 
the former Britijh owner. This fhip was feized, not 
in any manner as prize, but for an alledged violation 
of the Revenue Laws of France^ in a time of abfo- 
lute and entire peace. Whether the condemnation 
in the Trench Court proceeded on juft grounds or 
not, is a queftion which I am not competent to try ; 
more efpecially in the ex parte manner in which it 
muft unavoidably come forward, there being no per- 
fons prefent on the part of the French Court to defend 
the proceedings which have taken place. The fisizufe 
and condemnation, in time of peace, will have XhA 
cfieft of working an entire defeazance of the Britijh 
title; and the fhip muft be condemned to the 
captor, as property of the enemy, taken in the ordi- 
nary courfe of prize. 



Si,u <ti., THE VROW ELIZABETH, PRoiST* 

1803* 

EfTea of the ^His was a cafe of a Ihip taken under a Dt^cb 
fh/enem?" wn- flag and pafs, on a voyage from Surinam to 
cl"r\lcro/!hc Holland. A claim was given on the part of Mr. 
fliip— notcojr- , a merchant of Bremen^ ftatinir •• Ae fliip to 

t7«_/?v4f again ft * » O r 

che claim uf the fame oifiier^ for an undivided Ihare of the car^o. 

have 



HIGH COURT OF ADMIRALTY. 3 

have, been bona fide his property, though nominally The 
transferred to a Dutch merchant, and placed under a ^ 



Dutch flag and pafs, for the purpofe of enabUng her ^^Joi!*** 
to trade between the Dutch colonies and Holland. 

On the part of the Captor^ the King^s Advocate.^^Tht 
mafter has in his depoiitioi\ dated the (hip to belong 
to the owner in Holland ; he cannot therefore now be 
beard to. explain aws^y that evidence, and aflert a claim 
for another perfon. Independent of all obje£Hons to 
teftimoqy, however, the mere failing under the flag 
and pafs of the enemy is, in point of law, dedfive to 
fix the chara£ter of the fhip, and to fubjedt her to 
be condemned as a Dutch (hip. 

On the other fide^ Laurence and Robin/on. — ^The 
^credit of the mafter will not preclude the ownef* 
from aflerting a fair claim ; more efpecially when a 
foundation is laid for fuch a fuggeftion, in the evi* 
dence of the other witnefles, who fpeak of Mr. 
N as being in reality the owner. The prin- 

ciple of law that has been relied on, applies to 
cafes ariiing in time of war. The circumftance 
of exiltin^ hoftilities may imppfe a peculiar obligation 
on neutral merchants, to keep their titles of pro^ 
perty diftind, and free from any intermixture of 
jcnemy's intereil, even in appearance ; but where no 
fuch fp^dal reafpn exifts, the principle does not 
apply with equal propriety, to govern cafes of aa 
a]|umed character in time of peace; where the flag 
and pafs have been adopted without any contempla- 
tion of war, and for reafons ariiing only out, of thf 
^temal r(qguladons of Hollands If ;his pra&ioe ^ 

9 a tranafaiin^ 



4 CASES DETERMINED IN THE 

The transferring a Dutch cbarafler to neutral fhips, is in 

* any degree a fraud, it is not againft this nation, nor 

^'iut^* againft the rights of war, which it is the peculiar 

province of this Court to enforce. It can amount to 

nothing more than to a fraud on the Navigation Lawt 

of Holland^ which we are in no degree concerned to 

(.») Adm. a«, proteft. In the cafe of the {a) Clarijfa^ Symondsy Mr. 

7^ * ^' BrctvTij a part owner, refident in America^ obtained 

reftitution of his fhare of the fhip, although the 
veflel had failed from Holland under a fpecial pafs or 
licence of adoption, entitling her to engage in the 
colonial trade of Holland^ which had before been 
appropriated exclufively to Dutch ihips. 

JUDCMEKT. 

Sir W. Scott. — This application appears to me to 
be againft the evidence of fad, as well as againft the 
fettled principle of law. The veffel was failing under 
Dutch colours from Surinam to Am/lerdam^ with a 
Dutch pafs, and all other papers, reprefenting her to be 
a Dutch fhip ; and this defcription is confirmed by the 
depofition of the mafter, who fl ates her to be a Dutch 
ihip, the property of Mr. Gildermejler. The evidence 
on the fad then is, that (he is a Dutch ihip ; to 
this nothing is oppofed, but the account of two 
other pcrfons, who, though competent witnejfesy are 
certainly inferior to the mafter, both with regard 
to the credit due to them, and to their opportunity of 
knowing the real fa£t. It would, I think, be extremely 
hazardous to admit a claim in oppofition to this evi- 
dence. I will go farther, and fay, that I hold the 
claim to be alfo againft the eftablifhed rules of 
law; by which it has been decided that a Teffd^ 

failbg 
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failing under the colours and pafs of a nation, is to be The 
confidered as clothed with the national charafter of ' 



that Country. With goods it may be otherwife (d)^ but ^Tin^ 

fiiips 



* {a) h the cafe of the Vreedt Scbohyt^ the claim of Mr. DeJe^ «, ^^ 
. (at a ihare in the (hip taken under a Dutch flag and pafs, was 
lYJefied. On the part of the captor it was farther ohje6ted> at to 
the cargo, that the claim of the fame gentleman for an im£vtded part 
of the cargOy documented aa Dvich property, muft be precluded alfo 
*hj the Dutch charader, and by incorporation into Dutch com- * 
merce. The Court overruled this objedion, obferving, *' A great 
diftin^ion has been always made by the nations of Europe, be- 1804. 
tweeu (hips and goods. Some countri^ have gone fo hr as to* 
make the flag and pa{s of the (hip conclufive on the cargo aUb» 
but this country has never carried the principle to that extent* 
It holds theJUfi bound by the chara6ier impofed upon it by the 
authority of the Government from which all the documents ifluft. 
But goods which have no fuch dependence upon the authority of the 
State, may be differently confidered. Then comes the queftioo 
whether the Court will make the feparation. Generally, it cannot 
be doubted, that fuch feparation may be made. It is in every day's 
praAtce to make fuch diftindions. Are there, then, any particular 
circumftances to prevent the Court from doing it in the prcfent in* 
ftance i Has the claimant alTumed the charafler of a Dutchman^ fo 
as to render the property liable to be confidered as Dutch property i 
I know of no cafe that has fixed fuch a confcquence upon a tranfae* 
tion of this kind in time of peace. On the contrary? we all remem:* 
ber the cafes of the Swi/s, who had (hipped property from Curacoa 
under Dutch names, to avoid the Alien Duties, and yet obtained 
reflitution of their claims. Had the trade in the prefent inflance 
been even an exclufive tradci it might have been queftionable* how 
far the party could have been held to the Dutch chara£ker merely on 
account of a falfe reprefentation pradifed again ft the Dutch revenue 
laws — unlefs, indeed, it had appeared that there had been fome paft 
or licence conferring on him the fpecial privilegesof a Dutch merchant^ 
or unlefs it was a trade arifing out of th^ circumftances of war, or the 
cxpe£tation of fuch an event. Here the party appears only to be avail* 
ing himfelf of Dutch names in time of peace for the benefit of ivoid- 

Bj ing 
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'^I— fliips have a peculiar charader imprefled upon tfecm 
by the fpedialj nature of their documents, aiid have 
^tsij!**' always been held to the charafter, with which they are 
fo invefted, to the exclufion of any claims of intereft, 
that perfons living in neutral countries may aftually 
have in them. In the war before the laft, this prin- 
ciple was ftrongly recognized in the cafe of a flifp 
taken on a voyage from Surinam to Amjierddm^ and 

.documented as a Dutch (hip. Claims were given for 
fpedfic fhares, on behalf of perfons refident in SwiU 
%erland ; and one claim was on behalf of a lady, to 
whom a (hare had devolved by inheritance, whether 
during hoftilities or not, I do not accurately re- 
member, but if it was fo, (he had done no ad what- 
ever, with regard to that property, and it might be faid 
to have dropt by mere accident into her lap. In that 
cafe, however, it was held that the fad of failing under 

. the Dutch flag and pafs was dedftve againft the admif- 
fion of any claim ; and it was obferved that as the veflel 



1 

hkg particular duties ; in fuch a cafe it would be going farther than 

the Court has hitherto gone, to declare that tlie perfon is to he 

held to all the revolutions which may attend the Dutch charade er. 

In time of war a more Aridl principle may be neceflary. But it is 

needlcfs to decide what confideratioas might be fit to be applied to 

. fuch a tranfadion in time of war ; as this cafe arofe altogether 

^ \xi time of peace, and without any expcdation of war. J fee no- 

'thing to prevent the Court from performing the office of feparating 

this undivided fhare ; and as the property is fully proved, I fhall 
decree it to be reftored. 

So, in the Brodert Luft^ Mr. Ktchter^ part owner of the (hip, and 
Jupcrcargo on hoard the *oefftly obtained reflitution of his claim for 
parts of the cargo, though bis claim as to the fliip was rejeiflcd. 

8 had 
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liadbeen^ei^oying the privileges of a Dutch charader, ,Tbe 

the parties could not expert to reap the advantages ef 1 

fuch an employment, without being fubjeft at the fame tio?! ' 
time to the inconyeniences attaching on it. Whjen I 
lay down this rule, I do. not lay that there may not be 
cafes of fuch particular circumftances, as to raife a 
If^onable difUn£Uon. The treaty of Amiens had 
ftipulated for the liberty of withdrawing Britijh prp^ 
perty from the ceded and reftored inlands. But the 
Governments of France and Holland afterwards ro^ 
fufed to fufier fuch prpperty to be exported from 
thefe colonies, otherwife than in fhips of France or 
Holland^ and on a deftination to thofe coimtries* 
The difficulty which has arifen in the removal of 
Britijh property, for want of fhipping, may have in- 
duced our own Government to permit Britijh fliips 
to put themfelves under Dtdch flags for this particular 
purpofe,; and in fuch cafes the particular (ituation of 
affairs arifing out of this refufal to execute the treaty, 
may liave entitled fuch parties to a relaxation (ji) of 
the general rule. But no ground of exemption 
whatever is flated in the prefent claim— nothing more 
than that the claimant found it convenient to place 
his veffel under the Dutch charafter : To which the 
anfwer is obvious, that with the convenience he muft 
take alfo the incomfenience attending fuch an a£t« 



l^d) In the Otulem^efaing'^A Britifh fubjc6l obUined rfftttu- 
tioaof fcTen-eighths of the fliip, under a Dutch flag and paft.— The 
King's inftruflions, t^A July » iZo^^ d\vc6i *< Reftitution of fhips 
and cargoes, bond fide behngtn^ to Briti/bfubjeBsp {ailing^ before the 
knowledge of hoftilitiesy from the colonies of France 9Lnd Holland^ 
to whatever country they might be going.'* 

B4 The 



I CASES DETERMINED IN THE 

TKe The cafe referred to in the argument has nothing 
— ! 1- in common with the prefent claim. In that cafe the 

'lioj! *' ^ip had merely a colonial pafs or licence, bemg in 
all other refpefts undoubtedly and avowedly an 
American fliip, and defcribed as fuch in the ufual 
American documents/ This fhip has all the docu- 
ments of a Dutch fhip, and I have no hefitation in 
pronouncing her fubjeft to condemnation. 



^Xuf" THE FREDERICK, Worth, 

ra^'e'i^coVdudcd TP^^* ^^ ^ ^^^^ ^^ ^ French whale.fliip, that was taken 
by the Chirac. QU a voyage to the Southern whale-fifhery and 

^haret of maf- back XoUOHent. The mailer claimed fpecific (hares (m) 
AmrricTiTfub"' 0^ ^hc cargo, as the property of himfelf and the officers 
i'Frjjrwhit and crew of his veffel, aferted fubjeas of America. 

ikip) con* 

The King's Advocate contended j — ^That the cha- 
rafter of the mailer and mariners were to be taken 
from that of the fhip, and that they were precluded 
from claiming wages on board an enemy's fhip. 



Contra* Laurence cited the cafes of the Ofpray and the 
Jndu/lry in the lafl war {in which the ma/iers adven- 
ture had been refiored)^ and contended^ — ^That as the 
claimants had engaged in this trade only in time 
of peace, it was reafonable* that they fhould be al* 
lowed fome ,time to withdraw themfelves and their 
property, without being bound inftanter to all the 
difabilities of a French charadter, from a mere tem- 
porary fervice on board a French fhip* 



{a) Mafter, i-i4th.-^Matc, i-25th. — id Mate, i-35th.— 3d 
Alate, l-5Qih.— 3 Mariners, each i-Sjth. 

Judgment. 
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Judgment. tw 

Sir W. Scott .^^ have no hefitation, in pronoundng ^*°*^'^**, 
that thefe perfons cannot be admitted to claim : They ^tloj!^ 
are to be confidered as mariners ; and this propor- 
tion of the proceeds of the voyage, as' their wages. 
Then can a claim be fuftained for wages, on board an 
enemy's (hip? In the cafes cited, the fhips were 
either really or ojienjihly American fhips, which 
might entitle the perfons ferving in them, in that 
chara&er, to a different confideration. The prefent 
vetfel is avowedly a French ihip, and thefe perfont 
muft be taken as French failors. There is indeed left « 

reafon for any relaxation of the general principle in 
this branch of navigation, than in any other ; becaufe 
the ratio of wages is a material part of the trade 
itfelf, being the ordinary mode . of carrying on that 
psurticular fpedes of commerce* 



THE MARIAMNE, Moreu j^^.^h,^ 

itoj/ 

^His was a cafe ariling on a reprefentation, maide Letter of 

by the mafter of the captured veffel, to Captain j^;!*'*^; laSlrf 
Trower of the King's -fliip the Lark^ that one of Cr««//y— Pro- 

° /^ ceedmgt oo that 

two pnvateers, that wiere the a£hial captors, had fired ground, on th« 
into the (hip after the furrender, and by that a£k had mirMtr, not ' 
killed one of the men. On this reprefentation, a Sfp'^l^fJS. 
proceeding was inftituted on the part of the Admiralty, 
againft the privateer, to deprive her of her letter of 
marque^ It appeared that the two privateers had 
dogged the pri^e from ten o'clock^ A. AL till about 

two. 



MO iCAfiES !DET£RMW£D IN THE 

The two, and ,were clofe under her ftem when flue fur- 

• rendered,; that they imihediately boarded and took 

^1%^!"' poffeffion. The .Lark bad come in fight about an 
hour before the capture, and the mafter.of the French 
fliip depofed, « thai hejlruck -to the Lark^^ though at 
a confiderable diilance at the time of furrender. In 
confequence of the reprefentation of this witnefs. 
Captain Trpwer diipoflefled the prize-mafter, and put 
his own men on board, and communicated to the 
'Admiralty the . information, on which this proceeding 
was grounded. 

JUDOMBNT. 

Sir W. Scott. — ^This is a proceeding in order to 
deprive a privateer of her letter of marque, in confe- 
jquence of improper condu£t. The fad alleged is 
of a very atrocious kind, and would, certainly, if 
proved, draw with it all the confequences that have 
been prefled againil the parties. During the conteft, 
deftru&ion is neceifary and lawful ; but it is contrary 
to every principle of the law of nations, that, after the 
conteft has oeafed, -hoftile and •deflruftive force fhould 
ftill be continued. The only thing that I have to con- ' 
iider i^, the proof of the fad, becaufe the law is laid 
dawn by the Prize Ad, which exprefsly inflids upon 
-all ads of cruelty, the forfeiture of the letter ofmarqtie. ; 
and thh^ I confider to be no more than a formal decla- 
ration of what was the ancient law of the Admiralty. - 

On the fad,^ which die ufe of this unneceiiary vio- 
lence would amoimt to, I cannot fay that it is in 
any degree fatisfadx)rily eftabUflied. In the firft place 
it muft be confidered as a nmy unnatural, eonduff^ 
and as fuch, it will not unrealcnQQtbly require ftrong 

evidence 
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evideace to fhppoft the accuTation. No advanta^ Tim 
TOuld be derived from it; on the contrary, it tvoold ^^''^'^'^*- 
be likely to produce great intonveftience to ttie parties %^l^' 
themfelTes, who were injuring that which wis tko^ 
in their poffefliOn^ ahd in a certain degree their' pro- 
perty. It is not very congenial to the imown prac- 
tice, and difpoiition of jBnV(^ failors. Thefe cottfi- 
derations very much heighten the incredibility, antt 
tall for f6me very ilrong teftimony to fuilain the 
charge. All the eviden(:e that is produced on that 
fide confifts of the affidavits of three /V^if/fi&feamea, 
'and of the obfervaiion made by a Britijh officer, on the 
^a^ypearance of the Ftimch veflel after the capture. The 
'iFriencb captain's depofition in preparatory, by no means 
comes up to the allegation. He fays, ^^ that he ihiid^ 
to the Lark J at the time when '^ the two luggers were 
firing into his fhip;'' this is a very di£Ferent thing 
from a (hot fired after the furrender was clearly 
notified and underftood, and can never conftitttte a 
ground for penal |)roceedings agaiiifl: the capton. 
The two other wimdBfes were not examined till neariy 
three wedcs afrer the capture. They do* indeed iay 
foihe foundation for the reprefentation made by Qapt. 
'Trower. The mate of the Larh alfo dates, in his affi- 
davit, ^' that he perceived the body of a man upon the 
deck, warm and with die blood flowing ;" but the efie£l: 
of this reprefentation is very much weakened by what 
ehfued« It might reafonably be expededy that the fhft 
topic flarted, after the mate came on board, would have 
been a formal remonftrance and complaint, on the 
part of the mafter of the French merchantman, againft 
fuch conduft. - But not a word paJTed upon the fub- 
jed \ nothing traofpires till after fome time had 

elapfed, 
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ICakiawki. 



The ^lapfed, and, after an altercation had taken place 
between Captain Trower and the mailer of the pri- 
^tSoj!**' vateer, rcfpefUng the pofleffion of the veffel. It feems, 
that the French mafter was ambitious to (bike to a 
King^s Ihip, agreeably to what we have feen in other 
cafes of a prevailing (^i) vanity of this kind : They prefer 
a fubmiflion to a more fplendid vi£tor. He fays^ ^' that 
he could have efcaped the privateer, if the Lark 
had not cut oflF his retreat into a French port." Of 
that there may be reafon to doubt. However, the 
Lark came in fight ; the privateers, which had been 
chafing for fome time, and before the Lark came in 
fight, got firfi: on board, as they had a perfed right 
^ to do. It muft not be imagined that there is, in this 
refped, any difference between a King's fhip and a 
]>rivateer. They are both engaged in the lame con- 
teft ; they both reprefent the public force of the 
« country, and are both armed with public authority. 
The privateer coming up firft had a right to take 
poflefiion, and if refiftance had been offered by the 
French captain, it would have juftified any violent con- 
fequences that might have enfued. The enemy has 
not a liberty of choofmg to whom he will- furrender ; 
when the furrender is once compelled^ he is bound 
to fubmit to the firfi: armed cruizer that comes up. 
Confidering the temper difplayed by the French 
mafl:er, and feeing that his tefl:imony is pofitively 
contradi&ed by other parts of his own crew, (who 
have united in an affidavit, ftating, ^' that the perfon 



{a) Inftancet of a fimibr prejudice occur in proceedings in 
th^ earlier part of the laft century. 

fuppofed 
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fuppofed to have been (hot after the furrender, had Th* 

in fad fallen fome time before, and during the en- ^ 

gagement/') I am of opinion, that it is by no means ^Vso^'^' 
fatisfaftorily proved, that an aft was committed, 
which would not only produce the penal confe- 

quences alluded to, the forfeiture of the letter of 
marque, but would alfo fix a ftigma on the parties 
for life. At the fame time, I impute no blame to 
Captain Trower ; he has adied with an honourable 
zeal for the credit of the public fervice, on the re- 
prefentation of the French mafter. Had he enjoyed a" 
better opportunity of weighing all the evidence toge- 
ther, he would, perhaps, have found reafon to form 
% different concliifion. There is no reafon, how- 
ever, to impute the leaft degree of blame to him 5 
neither do I think that the admonition called for, on 
the King's officers^ is rendered neceflary, by any 
diipofition fhewn in this cafe, to arrogate to them- 
felyes all prizes made in their prefence, to the excitu 
fion of private fhips of war, that may happen to be 
.the a^ual captors. The officer^ of King's fhips muft 
muleTftand, and doubtlefs do underftand, that they ^ 

have no authority to difpoffefs privateers. Such vef- 
fels are duly commiiEoned, and reprefent the public 
authority. The King has been pleafed to commiv 
nicate his bounty to them, and they ftand generally, 
with refpe& to an intereft in prize^ on the fame foot- 
ing, as other parts of the public force of the Country. 
With regard to the charge alleged, I pronounce it not 
to be made out, and difmifs the parties* 
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portation from 
the eaemy am 
board a neutral 
fliip, vitiated 
by the fliip 
being Briujk 
property. 



THE JOJ^GE AREND, Knowles. 

^eis was a queftion refpe&ing the effeft of a 
licei^ce» wbiich l^a.d been obtainjed by Britijh fub* 
)e^9 for the impojtadon of fu^dry articles, from tha 
port of the enemy, f « in, neutral Jbipf j" whether it 
was to b^ extended to the protection of inch a, u^e 
parried on in a Brifijh Aup* The veflel was failing 
under Pru/p/m colours, and ypiS claimed for Mr. 
4bcs^% of Embden^ 



JUDGljIXNT. 

Sir W^ 5^<^.r— This is s( mere queftion of prppert; 
9s to the charaftqc of the fliip, fince the Ucepcp t^g 
fir imf^rtatm on board a nfimraf Jbip cannot afford 
prote^on, if this ve^el i^ to be confidered 9s a S^^h 
ibip« There s^re many reafons ^hy Government 
might not be difpofed to permit Britijb fliips to trade 
with the enemy, at the fame time, that a communis 
cation in neutral bottoms might be allowed* It 
would be infinitely too much for thi$ Court to take 
upon itfelf to iay, that becaufe Government has ad- 
mitted the one, the other is to be taken as virtually 
included. By all the evidence it appears, that this is 
a Britift> flup. The trade which has been carried on, 
is, therefore, neither protected by the reaibn, nor by the 
terms of the licence ; and the property muft be [ffo« 
nounced fubjed to condemnation. 



rm 
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THE VROW ANNA CATHARINA, Mahts. ««. iA» 

iftoj. 

T»ls was a cafe of a flwb and cargo, documented ciainkof »m- 

aa DtHcb property, a»d captured on a voyage pan of the go. 

from Batavia to Amjterdam^ near to the Hbuid of $(mt po^l!^!!/) ^^^ 

JVf/^i&tfrf- On a reprcfcntation made to the Pariuguefi S*lL*'JiA of " 

Government, that the feizure took place within the ^^ p**** of 

. - . capture 

road, or harbour of Saint Michael^ a dahn of terri- 
tory was interpofed by the Portu^uefe Conftil. 

On the part of the Captor^ Amald.-^Thtre is no 
foundation for any fuch claim on the preparatory 
depo/itions ; all the witneifes ^^ reprefent the capture 
to have been made on the high feas^ as they were 
making for Saint Michael for water, within fight of 
feveral fhips lying at anchor in the Bay, at the diflance 
of about one Englifb league/'--*The fecond witneft 
fays, ^* a little more than a league ;'^ and the third 
witnds, ** about three Englijb miles.** The whole of 
the preparatory evidence gives a different account of 
die place of capture, from what is now endeavoured 
to be reprefented) Oi within the roadfied^ and whiljl 
tbejhip was lying at anchor in the port of Saint Michaef* 
To admit other evidence on this point, that has no 
foundation laid for it in the original cafe, would be 
extremely dangerous and unufual. It is therefore 
hoped that the Court will pronounce this claim to be 
entirely unfuftainable, and rejed it with coils. 

On the other Jide the King's Advocate and Laurence. 
^-The diftance dated in the depofition is not CTeater 
than the orduiary extogdfion aTcribed to territory, by 

the 
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The the law of nations ; all that is faid is, that the cap-» 

Catmariwa. ture was made on the ^/]^^ feas, and near to Saint 

^. ^,1, Michaels. This defcription is by no means incompa- 

»*oj- tible with the fad, of its being within the proteftion of 

land. Unlefs the evidence is clearly contradiftory to 

the reprefentation of the claim, the Court would not, 

in a cafe of this defcription, fhut out the farther evi- 

dence which is now propofed to be offered, in the 

letter of the Dutch Conful at Saint MichaePs^ and the 

proteft entered by the mafter at the time ;— fronx 

which evidence it will appear, at lead, that this is not 

an €9c pojifado fuggeftion, but one arifmg out of the 

impreffion of the parties upon the fpot. 

Judgment. 

Sir W. Scott. — The fanftity of a claim of territory 
Ik undoubtedly very high. The Court is at all times 
very much difpofed to pay attention to claims of this 
fpecies^ and to none more readily than to thofe, 
which concern the territorial rights of the State of 
Portugal. When the fad is eftabliflied, it overrules 
every other confideration. The capture is done away ; 
the property mufl: be reftored, notwithftanding that 
it may adually belong to the enemy ; and if the 
captor fhould appear to have erred wilfully, and not 
merely through ignorance, he would be fubjeft to far- 
ther punifliment. 

It is to be remembered however, at the fame time, 
that it is a point on which foreign States are extremely 
liable to be mifmformed and abufed, by the interefted 
reprefentations of thofe, who are anxious to catch at 
their proteftion.. The claim of territory is therefore 
to be taken as a xsMAxJiridi juris ^ and to be made 

I . ' out 
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out by clear ^4 ummpeached evidence. The right The 
' of feizing the property of tht enemy, is a right which CAxiTARi^rTA^. 
extends, generally fpeaking,' unherfally^ wherever ^^""T^^ 
that prq)erty is found. The protedion of neutral 4803. 
territory is an exception to the general rule only ; it 
is not, therefore, to be confidcred as difrefpeftful tp 
any Government, that the fact on which fuch claims 
are founded Ihould be accurately exarpined. 

In this panicirlar inftance, it is, I think, very evi* 
jdent, that fome kind of mifreprefenration has }^tci\ 
pradtifed upon the Government of Por:ugal; fmce 
there is the widefl: difference, between the depofitions 
of the captured crew, and the claim that is now 
offered, on the part of the Portuguefe Conful, /^r thU 
Jhipy as lying ivithin the road/led of Saint Michaeh 
In the affidavit w^hich has been rather irregularly 
brought in, the utmofl that is now averred is, *-' that 
the Jhip uw preparing to anchor j that the crew were 
clearing the JJnp^^ which every body knows, is an aft 
ufually done previous to the ?.£lual arrival in port. This 
account, however, is very little conformable to the 
original depofitions, which reprefent the capture to 
have tak^n plate dboui a league^ or a little more than a 
le^m^ft^m the Jbips at anchor in the bay. On this 
cvid^icc no doubt could be entertained. Then what 
is fiiwte oiFcr^ ? The affidavit reprefents the diftarice 
TOly as within three-quarters of a German, mile. Ths 
tttmoft extent which is given to this immunity, even iti 
books, is confined to about three Engli/h miles 5 fo that, 
at laftjthe rcprefefttation is nearly to the utmoft extent of 
file limits prefcribed for claims of this kind, fiippofin^ 
the meaftife td be tninutely afcertlttned. If the fa^ 
had'b^en, ftfet the Jjrivateer had made this capture in a 
fteutrtil port/ or wlulib lying in harbour, as was done 

VOL. V. c in 
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0&. 7th, 



in fome of the ports in the north., vnth a view of making 
that harbour an habitual ftation for captures, I ihould 
have concurred in reprobating fuch a pradice in the 
ftrongeil terms; but if, whilft a privateer is accidentally 
lying there, flie fees an enemy approaching, (he may go 
out and capture, I conceive, without any violation of 
the peace or immunity of the neutral port, provided 
this is done beyond the limits of the port. If this 
had been a proceeding originally inftituted by the 
Government of Portugal^ on the fuggeftion of the 
officers of that Government, who had witneffed the 
tranfadion on the fpot, and had immediately put for 
ward their remonftrances, as happened in fome Dani/b 
claims, there might be ground for admitting a 
further inveftlgation of the charge. But it is now 
exhibited only on the reprefentation made by the 
Dutch Conful at St. Michaely who may naturally be 
fuppofed to be mt unwilling to extend to his country- 
men any prote£tion that it might be in his power to 
afford. Under thefe circumftances the claim of ter- 
ritory, being altogether contradided by the prepara^ 
tory evidence^ mult be rejefted. 

On the merits^ it was contended — ^That all die do- 
cuments, as well as the depofitions^of the Dutch crew, 
defcribed ^he cargo to belong to Dutch merchants, 
and it was prayed that the Court would condemn the 
ihip and cargo as Dutch property. 

On the other fide. — A claim was offered for A. J5, 
a neutral merchant, fetting forth hij intereft in the 
cargo, under a fubcontrad made to him by ^^Dutcb 
merchant, who was the original purchafer in the con- 
tra£i: with the Dutch Eaft-India Company ; and it was 

contended. 
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1 

contended, that the rule of not admitting claims in _ The 

oppoution to the ongmal papers and depdiitions, was CATMAAntA. 
a rule arifmg out of the relations of war, and was not la.^xh, 

td be applied to a tranfaftion which tdok place alto- *» '•^a- 
gether in time of peace. 

Judgment. 
Sir W. Scott.— I have never underftood that the 
rule againft the admidion of claims, which (land in 
entire oppofition to the papers, and to the preparatory 
examinations, was applicable to c^es arifing before 
the war. There may be private reafons to induce mer- 
chants to trade under borrowed nanies, and to fupprefs 
the exaft reprefentation of the property. In time of 
war, the rule is certainly otherwife, as it would open 
a door to fraud in an incalculable extent, if pierfons 
were not required to defcribe their property with per- 
feSt faimefs. The interefls of a third party interim 
pofe, and call upon them fo to do. It is not any re- 
laxation oi the rule, therefore, to admit fuch a claim 
for property fhipped, and purchafed^ as it is aflerted^ , 
in time of profound peace. In, Mr. AllvlAodCs {a) cafe W ^\i^^ 
the fame diftin&ion was recognized ; and indeed the ^i^ttu. 
objedion has never, to my knowledge, been held to 
be a decifive obje£tion, as applied to fuch cafes. I 
(ball admit the cl<um, and give the parties an oppor- 
tunity of enabling me to form a better judgment of 
this tranladion, by ihewing what was the particular 
nature of this contrad ^). 



{hi) Tbit property wai afterwards rcftored^ Vide infra: 

C2 THE 
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Nov. Id, THE PHCENIX, Wii^deboeh. 

1803. * 

prcdiH^t of the T^His was a cafe of a claim, given on behali? of ^r- 
t.1ZZo"t'lf fons in Germany, for property taken on a roy- 
the enemy, fub. age froHi Surinam to Holland^ and defcribed to b« 

jea to con- ^ r V • A • 1% 

demnation, thc proQuce of thcir cftates m Surinam* 

though it be 
buna fide the 

property of On the part of the captors, the King^s Advocate relied 

w/7'doni^died on this circumftance, that the articles in queftioft 
iiy»curr.i coun- ^^^^ defcribcd as the produce of the claimants' eftate^ 

in the colony of Surinam ; and contended that it was 
an eftabliflied principle of the Prize-Court, that fuch 
property .was to be confidered under the national 
chara&er of the parent flate. 

On the other Jide, Laurence and Aohinfon. What- 
ever may have been the Unfit principle of law in 
former times, and on ordinary occafions, as to the 
produce of the claimants' plantations in the enemy's 
colony, the circumftances of the prefent times afford 
a reafonable ground of diftinftion. This colony had 
very lately been in Britijh poiTeffion; and the Treaty* 
of Amiens, that provides for its reftitution to Holland^' 
fUpulates at the fame time, that all perfons ihould have 
three years to remove their effefts. This may rea- 
^ fonably be confidered as a fufficient ground of equity^ 
to prevent the inhabitants, of any clafs, from being 
inftantaneoufly implicated in the war ; and ihould at 
leaft entitle them to fome time for deliberation, and 
for withdrawing themfelves and their property • 



Judgment. 
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JaOQMpNT. The 

Ph cf mix 

Sir W. Srfll/.— If the claimants had averred, that — — 

diey made fbcir eftablifhment at Surinam during 1S03/ 
flie time whilft the colony w^s lender Britijh pofleffion^ 
the queftion voukl have arifen whether the terms of 
the Treaty, which ar^ very genera), and not confined 
to Briiijh fcti;leinent8 only, (hould be coaHrued to 
ai^ly^ tp the property of (ji) all perfons majking their W'>/'^,-d«*», 
eftablifhment there during that period. It is not 
averred, that the claimants had become pofTeffed of thefe 
plantations during that time. They only fay, that the 
plantations had fallen to them by defcenr and devolution 
of the eftat^ of a perfbn in Holland. Certainly, no- 
thing can be more decided, and fixed as the prin* 
9i|rfe of fhis Court, and of the Supreme {b ) Court, (f*) Uaafr^m^ 
l5>on very folemn arguments there, that the pofieffion w^^/f, andtu-lr' 
9fth!C foil does imprefs uppn the owner the charac- ^*7»3;'"^"'***' 
ter pf the country, as far ai the produce of that plan- 
tation i$ concemed> in its tranfportation to any other 
country, whatever the local refidence of the owner 
may be. This has been fo repeatedly decided both 
in this and in the SupcriiT Court, that it is no longer 
open to difcuffion. No queftion can be made upon the 
point of law at this day. In the prefent cafe the eftates 
are defcribed to have been acquired by defcent ; and as 
fuch they are by no means marked put as entitled to 
any favourable diftindion* If they had been a late 
acquifition, there might have been room for the iup- 
pofition, that they had been acquired whilft the place 
was in Britijh poirefiion, and that the owner bad been 
induced, by that drcumftance, to form an eftaoliih-- 
ment there, under the faith and pniteftion of rhe 
Britijb Government. Having fallen by defcent on 

C3 thefc 
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thefe perfons from their anceftors in Fblland^ thefe 
plantations muft be confidered to carry with them the 
difadvantages, as veil as the advantages, of the Dutch 
charafter. Nothing is averred r^fpe£Hng the time of 
pofleffion, and therefore the queftion in the Treaty 
cannot arife. As the produce of the claimants* own 
plantarton in the colony of the enemy, this property 
muft fall under the general law, and be pronounce^ 
iubjed to condemnation. 



1803. 

C^laim on the 
part of the £a^ 
imtiam repu^ilic, 
uhderthcaiTdtccI 
protrAioDofali 
croce granted 
Ky the Britijk 
Covemmenr 
"pabbtr i}loi,  
rtjcAcd; the 
licence nor 
being held a|>^ 
plicablr to the 
cafe of h atv 



T|^IE PLANTER'S WEJISCH, Toll. 

HThis was a cafe of a claim made for property, 
avowedly Dutcb^ by a perfon reprefented as an 
accredited agent of the Batavian Republic. The claim 
was givtn JFor the ihip and for parts of the cargo, as 
failing under a licence granted by the Britijh Govern- 
ment, Odcber^ 1 80 r . 

On the part of the captors^ the Kin^ s Advocate and 
Robin/on. — This claim is given for a Dutch ihip, fail- 
ing JxnAtT Dutch colours, from Demerara to Amjlerdam^ 
and feized (Afajr, 1803) prbr to hoftilities againil 
Holland. It is claimed as prote&ed generally by the 
Treaty of Andens^ and, adly, in a more fpecific 
manner^ by the licence which was on board. The 
licence is dated Oilober^ 1801, and exprefles a per* 
miflion for this veflel to fail from Am/ierdam to De^ 
merara^ in the enfuiog Aprils in purfuance of the 
preliminaries of peace. It was granted between the 
figning of the prelimivary articles aqd the defioitive 

Treaty,; 
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Treaty: and muft, m its obvious intent, have been The 
defigned only to enable Dutch veflels to go to the wensch. 
Dutch fettlements, whilft ftill under the dominion of j^^ , ^j^ 
this country, prior to the furrender that was expefted - »^«3' 
to take place on the return of peace ; and under an 
underfhuiding, (as it has. been reported), that the 
Duttb Government would licence an equal number 
of EngHJh veflels to go there, after the ftgning pf the 
Treaty, for the purpofe of bringing away Britijh 
fettlers and their propeny. . Whatever might be the 
underftanding of the two Governments as to that lad 
article, which was afterwards refufed to be carried 
into effed, it caimoc be contended, that a. licence, 
granted at t^ time,^ with reference either to the war 
which was juft on the point' of being concluded, or to the 
€xpeded ftate of peace, ihould be conftrued to extend 
to the protedion of DuHh property againft the events 
of a future war. Under what views coi^d fuch an 
intention be afcribed to Government? The difpo- 
fition of this country towards Holland^ with reference 
to pad events, might be well known, and capable of 
being mtnutely appreciated. But who could forefee 
how that difpofition might ftand aff^fted in the event 
of a new war? What ground of aflurance could 
there be, if a future war is to be fuppofed to have 
been in contemplation, that it might not arife in con- 
fequence of fome provocation on the part of Hollands 
It cannot be maintained as a found interpretation of 
this licence, that it could be fuppofed to apply to the 
contingency of a new war» 

On the other Jide^ Laurence and Swabey.-^Thk h a 
^pture made before hoftilitles, and as fuch, it will not 

c 4 veil 
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Tht ^ veft an intereft primarily in the captor, but » the 
wiNscM. King. Jf, therefore, any doubt fliould he en(erCtin€4 
"^^rTitTr* refpefting the intention and legal efFeO: of the licence 
'*^3» under which this veflel waB failing, it may be a cafe 
more fit to b^ referred to the liberal and mercifiii 
confideration of his Majefty. The intention of the 
licence was very different, as it is underflood by the 
claimant, from the conftruftion put upon it by th« 
paptors. It was granted during an uncertain ftatc of 
negociation bctwer;: Uie two countries, and with % 
defign that, if that ambiguous fituatton of tffsan 
Ihould again terminate in war, it might fenre for the 
proteftion of the veffel failing under it. Whether it 
t^ight be fairly confirued to extend to hoftilities en- 
tirely new, and independent of the n^gociatioii 
ivhich was then going on, it may not be necefikry tQ 
enquire. Since the prefent war has arifen out of the 
inefEcacy and inexecution of that treaty, the ftale of 
affairs between the two countries is rgther to be coa- 
fidered in the fame light as if the former hoftilitiep 
had never ceafed ; and this licence as fiill operative 
for the proteftion of the, veffel during the voyage o^i 
ivhich &e was captured. That the licence had this 
p:ofpe£tiye view to a r€ne%ual of hoftilities, and that 
it was not granted with reference only to the rcftric- 
tions of the colonial fyflem, is evident from the terms 
in which it is addeffed : — " To all admirals, vice- 
admirals, cruizers, &c/' The parties are therefore 
entitled to the benefit of its protection from a capture, 
which is rather to be confid^red as an a£l under the 
continuation of former hpftiiities, than as proceeding 
from a new war. 

Judgment. 
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JimOMEHT. The 

^_^ pi ANTE &'iS 

Sk W. Scoitp^^HM claim if given by a Mr. Apq/iol^ wbnsch. 
iwho is deferred stf the commercial agent of the Ba^ "^D^T^tbT" 
:tannan Republic^ tisough it is not very ^afy to unda-- "^°^: 
Aand how that ebara^er, fpringing out of the pacific 
relations of the two countries, can now eidft in a time 
ui^an Waving^ however, all obje3:ion to the political 
idefcnption of this gentleman, I will coniider the 
nature of die claim, and the ground on which it is 
idefe&ded; It is reprefented as fuftainable under the 
treaty of Amiens^ and on the fpecial licence which has 
|)een produced. As to the treaty of Amiensytht argu- 
ment on that head would amount to this, that all pro- 
perty taken before the adual declaration of future hof- 
tilities, fliould be proteded by it ; — a pofition, which 
it is, in my opinion, iotpoffible to maintain. The 
fecond ground is that of the licence j — a proteAion 
vhich, if it could be ihewn to apply to this clafs of 
-<afes, would be entided to the greatest refped, and 
would certainly meet with every difpofition, on the 
part of the Court, to give it due eflfefl:. The licence 
was granted in O^ober 1801, to empower this veffel 
being a Dutch fhip to go to the colony of Demararuj 
<hcn in Britijh poffefHon, but intended to be reftored 
tO' the Bafavian Republic, under the treaty then 
in contempladon. Whilft the ifland was m Britijh 
pdfeffion^ it was certainly an indulgence to allow 
jPutch veilels to fail with this deftinadon, on 
which they could not have ventured without the 
special protedioa of a licence. It mufl be recollected 
alfo, that it was granted during the pendency of* the 
i)egpciadon<—whilfl: it was uncertain whether hofli- 
fides migh( not be renewed, and whilil it was pro- 
bable 
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The bable that the cruizers then in commifllon might 
wewsch. retain their legal authorityto feize j and th^efbre the 
j),c, 13th, terms of the licence are, 1 think, to be referred to 
'^•3« the ftate and condition of affairs, as they were at that 
time exifting. All thofe piofpeds of renewed bofti^ 
lity certainly ceafed ; and although the train of events 
has led to frefh hoftilities, the Court cannot confi^^er 
them as the revival of old hoftilities, but as a war 
de novo. The former war was abfolutely con* 
eluded by a total and entire peace, which was re«' 
cognized by the Legiflature, and by which, I am 
bound to look upon that war, as being as eflfeduaily^ 
in all legal conlideration, buried in oblivion and ex- 
tinguiOied, as any hoftilities of any anterior times of 
the world. It does not become me to fpeculate upon 
the caufes of the prefent war, * nor to confider how 
far it may be fuppofed to ori^ate out of the feeds of 
thgfe hoftilities, which had been formally terminated. 
Peace having been concluded, this licence was necef* 
farily done away and deftroyed, having no fubjeft 
matter to aft upon. At the time of feizure, there- 
fore, this vefTel was to be confidered on the ordinary 
footing of other Dutch fliips. 

This appears to me to be the legal view of the 
queftion. Whether any thing has paiTed between the 
Government of this Country and the Batavian Re- 
public, that fhould entitle the claimants to contend 
for reftitution under a capture of the prefent war, is 
for the confideration of thofe who have to advife his 
Majefty as to the political relations of the State. If 
any fuch pledge has been given, it will, I doubt not, 
be redeemed with that good fsfith, which has always 
Siarked the proceedings of the Britijb Govemmehtr 
It is fuf&cient for me to fay, that nothing is produced * 

to 



HIGH COURT OF ADMIRALTIT. 47 

to the view of this Court that can m fidr legal inter- The 

pretadon have the effefl: of diftingiiiiMng this veflel wtNicp. 

ftom other Dtitcb property taken prior to hoftilities, i>«c. istw 
or that can proteft it from the juft effeft of capture, •*''^- 
made in contemplation of the vf^r which is now ac* 
itually ezifting. 



THE FORTIJNA, Bhqde. -w^'- 4*^ 

'T'his was a cafe of a (hip bound pftenfibly from Blocked* of the 

Stettin to Bremen^ but feized and proceeded ytlZoTyro. 

againft for a violation of the blo«ka4e of the m/er. ttZHJ!^"^ "" 

winds, how cua* 
fkdcwL 

Judgment. 

Sir W. Scqtt.—ln this cafe it is admitted that the 

piafter was apprized of the blockade. The excufe 
offered is, that he had taken a pilot on board to carry 

him into the Eems^ but that owing to want of provi- 
fio^s, and a ftrong y^erly wind, he was compelled 
to make for the We/er. The want of provifions is an 
excufe which will not on light grounds be received ; 
becaufe an excufe, to be admiffible, muft ihew an 
imperative and over-ruling compulfion to ent^r the 
partictdar port under blodkade^ which can fcarcely be 
iaid in any viftance of mere want of provifions. It 
may induce the mafter to feek a neighbouring port, 
but it can hardly ever force a perfon to refort exclu- 
fively to the blockaded port. * What is ftated, refpe£t« 
mg the wind is pf a different nature. It is iaid, 
^* that there had* been a ftrong wefterly wind 
i>lowing for nine days together, which prevented the 

mafter 



Tht mafter from making hi? courle to the £fm.'* 11)i« 
• ^.^J^^^,' }8 a &A thi^t may admit of Q)eciiic ^i^nt^t^ aa4 
^Hiot^' therefore I (hall ad^t aflid«iviu to b? offered pn th« 
point, la fome late cafes » I have feed enough to 
imluce me not to admit affidavits oa mere matteir$ of 
converfation, aflerted to have paifed between the 
parties at th€i time of capture. All that is offered 
from fuch fources is generally reprefented fo vaguely^ 
and with fo much fluduation, as to difable the Court 
from extrafiing any precife information from it. 
Where a fp^cific fa£t is relied on, which may be ca- 
pable of proof, it is a different thing. Co^fidering 
the reference that has been made to the particular ftate 
of the winds in the prefent cafe, to be of that nature, 
I fhall admit evidence to be introduced on this point.— 

This fhip was finally reftored. 



Am ,oth, THE CORNELK AND MARIA, Zortlief. 
1803. ' 

Tradf, on the ^jcis was a cafc of a daim given on behalf of MelTrs. 
fubj<:as, u> onii £den and Courts of Lcndon^ for a portion of this 
Hope,invio\^ ca^^go, taken on a voyage from Bafavia to HeU 
j^rcom f^i '^^> ^* purchafed under a fubcomraft with Voute 
eharttr.— Dif- and Co. of Amfi&rdam^ who had originally contracted 
jMbamtrasi under with the Putck Eoft'Ifidia Company for the purchafc 
advenTre'of * and importation of a large quantity of B^taiiian pnor 

^wamer. ' duCe in tO if (pZ/^/k/. 

nc/r.f — Con- 

dtmrutwu. Q^ ^^^ ^^^^ ^ ^^^ ^^^^^^^ ^^^ ^^.^^,^ Advocate and 

Arnold. — ^In the firfl place it is to be obferved that the 

claim 
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cTaim' is a^amft all the evidence, fihct thfe whole cargo The 
is reprefented in the flttps pslpers, and alfo in the de- and maki^J 
jiGfitfdrtSi is Dutch property. But the very nature of "l^iiTlo^ 
thi contract, which is n^w reprefented to have been »^®3- 
niade, would fiS^bj^S: thofe goods to be coofidered in a 
Dt^ch chara&er, whoever might be the holder of the 
ttai inlsereft i!ii them. It is a contrad for the £a.le of 
Dutch colonial produce, under a ftipulation that it 
Aali b^ imported into Holland ifi Dutih fbips, be 
depofited in the Company's warehoufes, and fold at 
their iales^ bearing from thefe ckcumftances everjr 
marie of Dutch pr6perty, and of Dtifdj commerce 
throQgfaimt. As againft the claim of Briti/h mci> 
chants^ there is alfo this &rther ob]e£tion,^ which is^ 
Icfelf paraihouAt and fatal, that on the part of Britijh 
niercbants, it is a tradd diredly m violation of the 
EaftJhdia Company's charter, which prohibits Btkijh 33 o. 3. c. 51. 
fubjeds from trading beyond the Cape nfGo^d Hafe^ ^'^*' 
unlefs under a licence from the Company. 

Court.^^t (hould wilh the defence to ht directed 
chiedy to that point, becaufe, unlefs I am fatisiied ott 
that^ othef coHfiderations may be fuperfluous. 

On this pmtj Laurence and Swabey. — The Afts of 
Parliament which have been made, from time to 
time, for the protection of the Eajl-hdia Comj« 
pany's privileges, and are confolidated in the late Aft, 

33 ^- 3* ^' 5^' ^^ ^y • ^^ means to be applied 
to fuch a cafe as the prcfent. TYitj forbid a trade 
h fOtit E^hdUsy which ihutt be undei^ood of a 
0tBafi(£ttbh of p^ifeftS going or fending goods to that 
ftalt«r df th# wal-ld fo barter, or pur^haffe for theif* 

6 own 
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Tii« own account. This is merely a contra£l for the de* 

«nd maeia. livery of certain goods in Europe^ which were to be* 

"3^, j^jth . paid for in Europe. The claufe of the Afl: of P^rlia* 

X803. ment which is referred to^ is confined to fucb tracing 

as is contrary to that AS \ from which we may infer 

that it is not all trading to thofe parts, but only fuch 

as is contrary to the intention of that Ad, that is to 

be deemed illegal. Then what was the intention of 

of the Legiflature ? It was apparently to prohibit fuch 

traffic as was conned:ed with Britijb navigation, fince. 

.the penal claufe always begins by enumerating the 

W s«A« «*§• forfeiture ofxhtjhip (a) amongft the penalties attaching 

on the oflFence defcribed by that A&, ; and fhe words 
point rather to thofe perfonally engaged in fuch trade^ 
than to perfons contracting for a part of fuch goods 
when brought to Europe. The words of the Aft are, 
^ fhall fail to, vifitj haunt, frequent, trade, traffic, or 
adventure to." 

In reply y it was faid, that one condition of the ori- 
^al contrad: was, that part of the payment (hould 
be made in Batavia^ and in a certain proportion in 
European goods, and that other goods (ball be brought 
to Holland. That fuch a trade came ftriftly under 
the terms trafficking or adventuring to^ both on the 
part of the original contraQor, and alfo of thofe who 
take a fubordinate (hare in the fpecuiation* 

Judgment. 

Sir W. Scott. —This cafe ftands on the admiflion o^ 
a claim, on the part of Britijh merchants, for property 
acquired under the contrad which has been before 

defcribed. 
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defciibed. I (hall coafider it ivith refpe£l to Britijh The 
merchants only ; as particular conliderations applying an/ m a ma. 
to their cafe, may make it unneceflary for the prefent -J^TT^ 
to enter into the other parts of the argument, which '^^s* 
are of wide ^ctent, and may perhaps be brought {or- 
ward again, in the claims of neutral merchants. The 
original contrad which was made between F^t//^ and the 
Dutch Eq/i*hdia Company, for want of means to con- 
tinue their own trade, ftipulates, that the goods ihould 
be brought to H$lland^ fubjed to all the regulations 
of the Company in Europe ; and with a view of feci* 
litating this pn^e£t by increaiing the capital, a permif- 
fion is given to the original contra&ors, to parcel out 
;mil diftribute a fhare of this contract to others. Under 
this power it is that Britijh merchants have been let in to 
partake in this fpeculation,as merchantscall it. That this 
is a trading contra& cannot be denied. It is a trading ad- ' 
venture in the moil plain terms ; and it has ftrongly im* 
prefied itfelf on my underftanding, that thofe who are 
let in to any (hare of the undertaking, (land on the 
£une ground as the original contra&ors ; and that if 
it is a trading adventure on the. part of the original 
holders, it mu(t be equally fo on the part of thofe 
iRfho come in to take a part with them. If I am right 
in this view of the matter, the only queftion will 
be, Whether it is not fuch a trade as &Ils dire&ly 
under the prohibitions of the Ad of Parliament. 
Under the evident policy of the Ad, it appears to me * 
to be a trade, in which a Britijh merchant could not 
be at liberty to engage ; and the terms, in which the 
Ad is framed, feem to me to apply with great pro- 
priety to traniadions of this nature. It is, furely, no 

reafonable 
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Tttc ttaSonMe ground of ot^e&ioti^ that particular claufesi 
anri Ma HI A. be^ui by enumerating y%/)>/, amongft the things fpeci« 
'^T^in^oT' fically fubjefked to confifcation. There is no incon- 
»^i» fiftency under the large interpretation "which w, ac- 
cording to my apprehenfion, to be given to the poKcy 
of this Aft, that virhcrejhipf are feat, they fhould be 
pronounced fub)e£t to conftfcation j at the fame time^ 
that where fhips are not fciof , fhefe words flK>ttld not 
b^ onderftood to convey any linMtation to the general 
prohibition of other trafSc. It appears to me, that 
the employment of Britijh capital, in fuch a rivafl 
trade, is that which the policy of the Legislature 
Afieant to prohibit. With this view thofe Ads were 
pafled that related to the OJlend Company, to dit 
<:ourag€ the fupport and maintenance of foreign 
Oriental Companies, by means of Britijh capital, h 
not this trade of the fame nature? Is it not, under 
the diftrefs of the Dutch Company, to create a diver- 
fion of Briti/h capital to aid and aflift the Company 
tof Holland ? It would, it my apprehenfioa, be very 
much in oppofition to the policy of the Legiflature, 
as welt as againft what I conceive to be ttvs literal 
prohibitions of the Ad, if I were to take upon my*, 
felf to admit fuch a claim, and thereby to fix, in any 
degree/ an xmerpretation in favor of fuch a trade. 

Claim rejeded. 



THE 
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THE ST. JUAN BAPTISTA AND LA PURIS- ^^•^"<«t 

SIMA CONCEPTION. * ^'^^ 

^HEst were cafes of Spanjjh fhipa detained tinder a Refiftanc^ to 

oharge of refiftance to fearch, but reftored with ftanti,.tcdra"a* 
demurrage, and compenfation to the crew, for im- a^a7nS'*nwirai 
proper treatpient received at the hands of the captof s. *!p» ^*'lj"! ,. 

tiesy and, attht 

J._ time of friturf, 

UDGMENT. ignorant of i.>« 



Thefe cafes arife on the capture of two veflels ap- 
parently Spanijh^ but alleged to be fubjeft to con- 
demnation, on account of reiiflance to the exercife of 
viiitadon and fearch, on the part of the belligerent 
cruizer. The principle of law on this fubjeft is fully 
eftabliihed and admitted on all fides. It is, indeed, a 
principle which has found its way into mofl of the 
maritime codes of civilized countries. It has under- 
gone much difcuflion lately, and the confequence has 
been to give additional fandion to the principle, and 
to eftabliih it more firmly in pra£Uce. 

The only queftion then turns upon the fa,a ; and 
among the fa&s neceflary to bring the cafe within the 
operation of the law, it muft be fhewn, in the firft 
^ inftance, that the veiTel had reafonable grounds to 
be fatisfied of the exigence of a war ; otherwife 
there is no fucb thing as neutral cbaradler, nor 
any foundation for the feveral duties, ^hich the 
law of nations impofes on that charaCler. It is, 
therefore, a very material circumftance in this cafe, 
that, at the time of failing, no war was fuppofed to 
exifl, in the knowledge, or contejnplation of thofc 
who commanded thefe veflels. They failed in perfed 
; vox-v. ' B ' ignorance 



war. 
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The ignorance of war, and confequendy unconfcious that 
BAP7ISTA, Ac. they had any neutral duties to perform. It is fwom^ 
Ait/, aid, Ukewife, that reports had prevailed of pirates being 
'^^3. at fea, which might naturally increafe the dread 
which Spaniards ufually entertain oi Barbary cruizers-^ 
In this (late of alai'm a fail was defcri^d, at a 
confiderable diftance from land, but not in any 
place fo remote from the fcenes that Barbary pirates, 
ufually haunt, as to carry a neceflary convidion 
that the fhip could not be a pirate* The mafters 
had no reafon to expeft a belligerent cruizer ; 
and their firft impreffion, on feeing a fhip of war, 
might naturally be, that it was one of thofe irreguhr 
cruizers, againfl which their duty to their owners, 
and to their country, called upon them to ufe every 
mode of defence. Whether the privateer was failing 
under Englijh colours, is a point difputed in evidence ; 
but if flie were, it is fo ordinary a mode of deception 
to wear &lfe colours, that little reliance could be 
placed upon that circumftance ; more efpedally as the 
war being unknown, no fuch thing as a Britijh prL 
vateer could reafonably be expcdcd to appear. -The 
boats approached, and according to the preponde-* 
rancy of the evidence, I think, without any colours fly- 
ing. A conver&tion enfued. Ail the witnefTea depofe, 
and efpecially a gentleman, to whom I pay particular 
attention, as a paiTenger who was employed to aft as 
interpreter on the occafion, ** that on being a&ed 
what they wanted, they anfwered, to come on board ;*" 
to which it was replied from the Spanlfh veffels, •* that 
if they had any thing to fay, they might (peak.** 
Certainly it was not neceffary for the purpofe of 
ixiformation, that they fhould have gone on board* 

This 
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This condu£k might reafonably fuggeft to the The . 
Spanijh mafters vcty juft apprehenfions bf admitting Baptxsta, &^« 
a number of armed men on board. Another boat. atw. lad, 
came up, and demanded to go between the two fhips, '^®'' 
which was not permitted, and in my opinion fuch • 
caution was by no means improper, till the partiei 
"Were fatisHed that the bufinefs of thefe boats was not 
of a piratical hatute. The whole of this proceeding is 
furely as diflFerent as pofEble, from a cafe of criminal re- 
iiftance to a lawful cruizer ; fmce there is ho reafon t6 
fuppofe that the veflels knew, either that the aflailants 
were commiflioned cruizers, or that they themfelve^ 
had any neutral duties to difcharge. Nothing moYe 
pafled, than that this requeft to come on board Was 
refiifed. There was no refufal of papers, finee it does 
Hot appeat that they were ever demanded. The boats, 
Snftead of purfuing their enquiries further, r^turrie^ 
to their fhip; and, tb^nj the Spanijh veffels, certainly, 
indicated a difpofition to efcape. On a fuppolition that 
thefe vifitants were piratical cruisers, there was no- 
thing elfe to be done. Even if fhey were known to 
be commtfJtQned cruizers^ I am not aware that a mere 
attempt to efcape, before any pofleflion afTumed, has 
ever been held to draw with it the confequences of 
condemnation. Confiderable ftrefs has been kid on 
what paffed in converfation with the Spanijh mafters. 
It is faid, " that they expreffcd themfelves apprehen-^ 
five of a war with Spain^ if Great-Britain was at war 
with France tod HoUandj^ alid therefore it is inferred 
that they had determined to efcape, and under a con- 
viftion that thefe cruizers were Britijh privateers adUng; 
under a regular commiffion of war. I cannot fay that 
it appears to me unnatural, that they might fufpeS; 

D 2 the 
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T*>e the truth of what was told them, of this country bciiig 
BAp'r*i8TA,'&c. at war with Ffance and Holland^ and not with Spain. 
• jvbt;. 22d B^^ "^Yi^X would be the confequence of fuch an aft, 
1803. not that they were guilty of any violation of neu- 
trality in this attempt ? To fupport that imputation, 
they muft have had reafon to fuppofe themf elves neu- 
trals^ and not enemies. Therefore, in either point of 
view, whether we fuppofe them to have afted from 
the original fufpicion of the perfons being pirates; 
or refprt to their fufpicion of a war with Spairiy in 
' cither cafe, if the ads of refiftance had been much 
ftrongcr than they appear to have been in the con- 
dufl: of thefe parties, they would have been afts of 
innocent mifapprehenfion only. On this point I am of 
opinion that the captors have not fuftain6d their charge. 
—On the queftion of property there is fcarcely room 
for any fufpicion. — The flups are Spani/h Ihips, and 
are fo admitted to be, coming from a Spani/h colony 
•to their mother country. It did indeed occur in tht 
lad war, that foreigners were fometimes admitted to 
trade at the Havannab \ but I am not aware of any 
cafe, ill which it appeared that the old eftablifhed 
trade from the colony to Spain was opened to any but 
. Spanijh fubjefts. If there had been fuch a relaxation, 
however, it would be but reafonable to fuppofe, that 
at the reftoration of peace^ the trade returned again 
to its ordinary channel. Every prefumption, there- 
fore, is in favour of the fuppofition, that the cargo 
belonged entirely to Spanijh fubjefts. It might hap- 
pen, indeed, that other interefts^were protefted under 
cover of the Spanijh name, and if any one (lood for- 
ward to affert fuch a fad, it would be for the Court 
to determine on the Id^al confequences of fuch a 

tranfa6lion» 
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tranfaflion, and to difcufs the whole queftion. But The 
here there is no fuch averment, nor any fuggeftion of bapVutaV&c. 
any dther than Spanijh interefts. I'he matters would jvov. li^.* 
not be required to fpeak with the utmoft precifion, as ^^^^ ' 
to the property of goods laden in time of peace ; but 
thefe matters do fpeak with full confidence of their 
beliefs that it is Spanijh property, and refer to the 
Spanijh regitter, which, every one knows, is an in- 
ftrument of confiderable folemnity. On the queftion 
of property then, as well as on the other queftion 
of refiftance, I have no doubt in decreeing reflitu- 
tioo. It remains only to confider the charge of 
improper condufl", which has been made againft the 
captors. In the behaviour and deportment of thefe 
veffels, there might, perhaps, have been juft caufe 
of feizure, and bringing in for enquiry ; but when 
the fafts had been examined, when the property 
had been proved to be Spanijh^ and a reafonablc 
explanation had been given, of the apparent refift- 
ance, they ought to have been immediately reftored. 
There was, i think, ground for enquiry ; and 
if that enquiry had been purfued in a proper man- 
ner, and had terminated in proper time, I fhould 
have held the captors fully juftified in what they had 
done. But the fubfequent proceeding here has been 
very di£Ferent : The veffels were brought to Falmouth 
on the 1 2th of Auguji ; and the firtt queftion to be * 
aflced of the captors, a^d to which the Court is bound . 
to require a fatisfaflory anfwer, is, why were no pro- 
ceedings inftituted till the 12th of September? — It 
muft be underftood by thofe who arm themfelves with 
the commiilion of their country, that if they bring 
q^utral ftups ipto Britijh ports, they muft on no 

T> I accovmt 
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The tc<;evmt detain them there Avithout enquinr. Grifcvou« 

St luAtf • 

?A?TisTA, &c. would be the injury to neutral trad^, and highly dif* 
' jf^. a,d, graceful to the honour of our own country, if captors 
^^^i- could bring in fhips at their own fancy, and detain 
them any length of time^ without bringing the matter 
to the cognizance of a Court of Juftice. In the prefent 
pftance this firil and fundamental duty has not been 
performed. For a whole month, the obligation of taking 
the examination of witneflfes, at the firil moment, has 
been difregarded ; and all the excufe offered, is fomq 
flrange mifapprehenfion about the want of a qualifica^ 
tion in the commiffioners to examine a Spanijh crew, 
without a Spanijh commif&on ; which might have been 
jnftantly removed by application to the Aduary. The 
delay is therefore, in the firil ilage, imputable to the 
captors \ and if any inconvenience strifes to the neu-< 
tral merchants, it is no anfwer to fay, that it wa$ 
owing to a miilake. Perfons venturing to take out a 
commiiGon of war, muil inilru£l themfelves in th^r 
own duty, and if any inconvenience arifes from their 
pegle&, the neutral clsumant is not to fuffer. When 
the veflel was brought to Falmouth^ the Agents went 
down from London^ and inflead of proceeding as he 
ought, imm&diaiely to the examination of witneffes, 
he employed himfelf in taking the affidavits of the 
captors* I do not fay that fuch s^ flep was abfolutely 
wrong; it might be a proper precaution; but it 
(hould have been performed at the fame time, that 
the more important meafure of taking the exami*i 
nation was going on. Inilead of th$it, thefe affidavits 
^e firil taken ; and then the Agent demands the 
confent of the Spanijh Conful for the examination of 
vitn^<^s I a confeQt entirely unnece0ary, aad making 
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up a fcrieg of miftakes wholly incompatible with the The 
degree of informatba ufually poifeffed on fuch ful> baftuta, uq^ 
jefts. It is faid that no inconvenience has arifen from "^iirTadT' 
this proceeding, fince an application was made to the '***• 
Court for the hearing of the caufe in Odober. I fee 
no reafoh why it might not have been heard in Sep' 
iember. But when this application was made, it was 
refifted on the part of the captors ; and on the ground 
that it would be neceflfary for them to introduce affi- 
davits as to the refinance. Why were thefe affidavits 
not taken before ? I fee nothing in this quefUon on 
which the affidavits of all concerned might not have 
been taken at firft, as they ought to be, and not have 
been left to grow up, to meet the exigences of the cafe» 
as they arofe afterwards. If this had been done, and 
the matter had been fubmitted to the opinion of 
Counfel, the Captor's own Counfel would, in all 
probability, have advifed immediate reflitution. At 
leaft the caufe might have come on, and have been 
foon determined. Inflead of that, I cannot but think 
that the hearing has been perverfely kept off, and 
I ihall allow for two months' detention. — There are 
befides twa other parts of the charge, to which it is 
neceflary for me to advert. The firft is the impu- 
^tation of a pra&ice, which if proved to have exifled 
in the extent alleged, and without neccffity, mufl be 
pronounced to be difgraceful to the charader of the 
country ; fince no one who hears me will deny, that 
to apply even to enemies modes of reftraint, that are 
nnneceliary, and at the fame time convey perfonal in» 
dignity and perfonal fuffering, is highly di/honourable. 
It is alleged in this cafe that the Spanifh crew, to the 
number of twenty-two perfons, were put in irons. 
This is a hSi which certainly requires much ezpla- 

D 4 nadon. 
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The nation, for I will not fay that there may not be cafes; 
lAPTiiTA, &c. in which fuch reftraint may be neceflkry, and there-^ 
j^oTKizd, fo^^ juftifiable. But the neceffity mull be urgent 
**^^: and evident. The captor, when called upon for 
his explanation, has fumifhed no apology but what 
is fuggefted by his Gounfel, that thefe perfons would 
naturally be regarded, as bent on their original purpoft 
of reiiftance, and might, in that view, be juftly fubje£led 
to clofer cuftody. The mafter acknowledges that he 
did handcuff fome, who were moft outrageous, and me- 
naced him and his officers. Admitting the motive to 
^ be truly ftated, that this aft was done for fecurity, 
I am afraid it will not amount to a juftification, be- 
caufe it was incumbent on the captor to purfue a 
proper purpofe by proper means. It ihould be efta- 
bliihe^ to the fatisfaciion of the Court, that this fpecies 
of fecurity aloqe would have been fufficient for his 
prefervation. There might have been a feparatio^ 
of thofe who (hewed fymptoms of violence, or there 
might have been a perfonal confinement of a ilighter 
Kind. Some fuch meafures (hould have been reforted 
to, or it fhould have been fhewn that they would have 
^cen infufficient. As the cafe now flands, the party has 
not made oyt a fufficient juftification. At the fame 
time I mud fay, that the mifconduft appears to have 
proceeded rather from an improper notion of fecurity, 
than from any intention to infli£t p^ or perfonal 
indignity. If any fuch malignant motive had been 
proved, I fhould have thought it my duty to purfue 
this matter much farther; but there is no decifive 
ground for fuch an imputation. I am of opinion, 
however, that the party has not jufUfied his condud:, 
and that it is due to the honour of the Country, and to 
the injury the Sfamards have fuflainedj that fome civil 

compear 
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compenfation fliould be made; and with that view The 
I decree. loo/. to be diftributed amongft the fufferers. BAPTr«TA,Vc* 
Embezzlement is alfo chsfirged ; but it is faid, on the jy^ ^.^ 
other fide, that fome articles were withdrawn, only ^^oj. 
with a view to proteft them frOm the eagemefs of 
the crew, and that they will be forthcoming. Till I 
fee how far this anfwer will fatisfy the demands of the 
claimants, it will be impoffible for me to pronounce 
upon this part of the cafe. ' I fhall refer this matter 
to the Regiftrar and merchants, to afcertain the h6t 
and quantity of lofs, and I fhall referve my judgment 
on this queftion till I receive their report. 

Two months detention allowed. 



THE MELOMANE, Colas. ^i%oT* 

'TpHis was a cafe refpefting a prize intereft in a cap- ^^^^ *!Lta'« 
ture made by a boat hired by the captain of »ure by a cutter, 
the King's Ihip the Dragon^ and fent out, manned capuirof I * ^ 
with part of the Dragon's crew, for the purpofe of ^'leit^c7,^l^d 
imprefling mariners that were expefted to arrive in JJJ^'Jj]?**^J^^J* 
the homeward-bound ihips, The queftion was, whe- ^'t"""t » com- 
ther a prize made by fuch a vefTel was to be con- ihoriivVrom the 
demned as a droit of A^n^ralty, or as priz^ to the notTnureVoTu 

D«.^^^«. . benr6t of the 

dragon. Ki„g,, ^,^ 

On the part rfthe Admiralty^ Laurence. -^The Lord 
Ifigh Admiral is to be confidered^^^ having the grant of 
all prizes made without due commiflion. It is therefore 
incumbent on all perfons fetting up a private intereft 
in prize to fhew a title and eftablilh tlicif right, under 
die fair tenor of fome commiflion granted to th^m 



^^ CASES PETEXMINED IN THE 

The from the Admiralty, or it will naturally vefl in the Lord 
MtL^MAwi^ jjjgj^ Admiral, now reprcfcutcd by the King in his 

^1%^* <^cc of Admiralty. The qjaim here given is on behalf 
pf the Dragon^ but the fafb of this cafe are totally ad- 
verfe to any fuch pretenfions. It ii a principle long ago 
'decided, that a commiffioned officer does not retain his 
commiilion for the purpofes of prize on board another 
ihip. This iras decided in a cafe from Gibraltar^ where 
a lieutenant on board a non-commiflioned ihip, at the 
time when a capture was made, was held to be entided 
to no benefit from his commiffion. In the American 
war the fame principle was eftablifhed in the cafe of a 
capture made by the boat of a privateer lying at 
Dover J whiUl the veflel was imder repair, in which 
cafe the prize was condemned as a droit of Admi- 
ralty. Indeed very mifchievous^ confequences mufl: 
inevitably enfue, if the officers of (hips of war could 
fuppofe themfelves at liberty to diffipate their force, 
by diftributing it into fmall boats, for the purpofe of 
multiplying their chances of prize : Without pur- 
fuing this obje£Uon, however, it is fufficient to ob- 
ferve, in point of law, that the onus of proving their 
title lies upon the Dragon^ as flie was not in fight j 
that the necefiary proof is in no degree fupplied, and 
therefore that the veflel and cargo muit be con- 
demned as droits of Admiralty. 

On the pari of the Dragon^ the Kinfs Advocate and 
Robinfon* — There are fix other cafiss depending on 
circumftances fimilar to thofe on which the prefent 
claim is founded, except th^t in thofe other cafes, the 
.capture was made folely and entirely by the hired 
icutters^ without any intervention of the boat of the 

King's 
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King's flup, by which the cutter was fent out» As a The 
general argument comprehending the whole of thefe ^^^^' 
cafes, it is fubmitted th^t the prize will enure to the ^i^^^ 
benefit qf the Dragon^ not ip confequence of any 
commiijion impr^ed op the cutter, but by her c(hi- 
nedion with the PragoHf as rq>refenting the achial 
force of the Dr^gon^ being armed from that veflel, 
and manned by the crew borne on the books of the 
Drhgpju It is not uqufual for ihips of war to be fo 
attended by tenders, whofe afis are confidered a$ 
being as much the a€b of the principal fliip, as if they 
l^ere performed by her own boat. In the Weft Indies 
efpedally this pra&ice has long prevailed, with the 
effeft now contended for. Boats are lent out to 
pruize, and captures taken on fuch cruizes are con^ 
pdered to bdong equally to the whole ihip. In fome 
cafes that have come before the Court the fanle effe& 
has been afcribed to capture by boats. In the Cbin^ 
furab cafe, the capture was m^ade by a fmall boat 
fent up the river. In the Odin the capture was made Mm. Reportt, 

Vol A^ P 3^ 

by a boat of the Trufty^ fent to a confiderahie dit ^ ^^ 
tance, and entirely out of fight of the Trufty^j there 
the Court ^prefsly recogni£ed the principle, that a 
capture made by a boat would enure to the benefit of , 

the whole fhip, becaule the officer of a King's fhip 
was at liberty to take by more or fewer of his force. 
So in the Rebecca^ Tkompfen^ a capture made at Adm. Reporti. 
land by the detached part of the crew of a fliip of ^•*' *' *'' "^' 
war, was condemned to the ihip, the Court faying 
M ^t the capturing force under the circunAftances, 
might be confidered as a fiationary tender, attadied 
to the fiiip.'* Thefe inftanqes will ferve to prove, 
that there is nothing novel in the principle, that a 

I prize 
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The prize made by a part of the crew of a King's ihip, 

• detached from the main crew, may enure to , the 

1S03. ' benefit of the fhip, and be condemned to them, as 
prize made by. captors a£ting fufficiently under the 
authority of their general commiilion. The cafe 
which has been cited from the American war was of 
a different nature, being the cafe of a privateer, in 
' which the terms of the commiflion are limited and 
confined to the per/on of the commander, who was 
not on board, and to the operations of the identical 
ihip. As to the particular objed of the parties, and 
the confequences likely to refult from fuch a pra£Uce, 
no objeftion can &irly be raifed againft the claipi, 
on either of thefe grounds. The general purpofe of 
this cruize was undoubtedly to obtain a fupply of men, 
but fUU the intention of capturing was not wanting, 
as it is expreffed by the authority taken from the Port- 
Admiral, to make captures of French and Dutch JhipSk, 
The animus capiendij therefore, was not wanting, 
though it cannot be fuppofed to have operated in 
fuch a manner, as to have occafioned any improper 
employment or difpofition of the (hip's crew. The 
tender was direfted to cruize in a qertain diredUon, with 
a view of falling in with the Dragon^ when fhe failed 
from port. If it had no: been that a particular ftate 
of foggy weather came on at that time, the aftual 
capture is reprefented to have been made in fuch a 
place as would have been, if not in fight, at leaft very 
near the veffcl, and in the cxaft track in which fhe 
was failing. In the particular cafe of the Dragon j 
however, the right does not depend upon this general 
jirgumeat i fince the capture in this cafe was adfcually 

made 
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nade by the crew of the Dragon^ in the boat of the The 

Dfagm* How they came there, whether by the »'^omahi,^ 

ai&ftance of another veffel, or with more or lefs de- ^"gol!"' 

gree of enterprize, is of no importance. It is fuffi- 

cient that they prefented thethfelves as the perfons 

taking the property out of the hands of the enemy, 

and taking it, according to their intention, for the 

benefit of the Dragon; — being fufEcIently authorifed by 

the words of the Prize- Aft, which give the intereft 

in prize to the captors thereof, *^ being in Iiis Ma«> 

jetty's fervice and duly commlffiondd.*' 

In Reply J Laurence — ^The words of the Prize-Aft, 
in its enafting claufe, exprefsly limit the grant " ta 
perfons on board of our Jhips of war** The other - 
words are merely deCpripti ve of the intention of his 
Majetty, and not accurately jedting the words of the 
Proclamation. As to the charafter of the boat itfelf, 
it is impoiTible to confider her as the aftual captor, 
inafmuch as the effeftual furrender had been made 
before to the AJJifiance cutter ; the boat being 'only 
put out to fecure poiTeilion, in the fame manner as 
the boat of the cutter might have been ufed. In 
fuch a iituation, the boat cannot be coniidered as 
afting in an independent charafter, or as retaining 
her dependence on the Dragon^ but as being attached 
to the principal force of the Afjijtance^ to which the 
furrender was made. The praftice that has been 
xnentioned as taking place in the Wefl Indies^ can 
form no precedent, as it depends on the particular 
iituation of fhips in that part of the world. It has, 
moreover, neveir been brought before the Court, in 
Itny manner fo as to be fanftioned as a judicial pre- 
cedent. . 
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Tbe cedeAt In the cafe of die Odht^ the boat nrliich 
■LOMAwi. 20^^ |]j^ capttue \rent out in her own diftinft cha- 

^Tu^ laScr, as the boat of the Trutyy not fuperfeded or 
afieded by any fobfequent coonedioa with any other 
flup. She went out befides for the fole purpofe of 
making the eapture of diat pardculaT veffel, of which 
intelligience had been received, and in a part of the 
w6fkly where, owing to the variable ftate of the 
tiiads, it was particularly ejtpedient to make attempts 
of that kind by mesns of boats^ in preference to large 
ihips. 

Judgment* 
Sir W» Scott. — ^This cafe comes on upon the daim 
tf Captain Aylmery • who is unqueftionably a very 
meritorious officer, said as it appears by his affidavit, 
commands a very meritorious crew (ji). If confi- 
derations of this kind could fupply a principle of 
judgment, the cafe might eafily be decided ; but that 
gentleman, as well as every one elfe, muft know, that 
the Court can only look to legal principles, as the 
foundations of a legal decifion } and that whatever the 
perfonal merits of the parties may be, they cannot 
in any degree influence the judgment of the Courts 
but muft be left to feek their remuneration eUewhere. 
It is made a queftion in the ad of Court, and in ar- 
gument, whether the capture was effefted by the 
Affifiance cutter, or by the boat of the Dragon^ ac« 



{a) Captain Jylnur had ffiated in his affidavit hit long rerviocf 
•broad, anfd the zeal and attachment of hia prcw In refufing the 
boaaty-moncy for the prefent war, provided that they were permit- 
ted tabrcotttinned under bis command. 
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companied by the cutter. All the depofitions reptc* The 
fent the capture to have been made by the Ajjliftmui ^«'^*^»^* 
cutter, a&uig, as the French wit&efies defcribe her, P^sth^ 
as a Under to the Dragon^ though this is a h€t which 
could not be a fubjeft of obfer?ation at the time, and 
could be known to them only by the report of the 
boat's crew afterwards. The effed of this evidence 
only ferves to fliew that the AJJiJiance cutter was the 
a£tml captor • It is contended in argument, however, 
that the boat of the Dragon was fent out to take 
pofleflion, and that fuch an ad of feizure by the boat's • 
crew of the Dragon^ will entitle the flup herfelf to tht 
whole benefit of the prize. The Court would cer* 
tainly be difpofed to extend, as far it eould with 
propriety, to fliips of war, the benefit of captures 
made by their boats, ading £ftindly in that capa» 
city. There mv& be fituations in which the captui^ 
could not be made otherwife } and many confiderations 
of convenience require, that they fiiould be allowed 
to take in whatever maimer their judgment may deent 
moft expedient, according to the drcumftances of 
the cafe, either by their whole force, cm: by a part ' 
detached on that particular fervice. The Court would 
therefore not be difpofed to narrow the legal efied of 
the operations of their booths crew. But in this par* 
ticular cafe it remains to be c(mfidered, in the firft 
piace, whether the boat was ading as the boat of 
the Dragon or not. TIte tenor of all the evidence 
inclines me to think that (he was not } that file had 
been detached from the Dragon^ and attached to the 
Afft/hnce cutter, and that flie was employed in per- 
forming the lame fervices for the cutter, as (he would 
have performed for her own (hip« If that is to he 

taken 
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The taken as a correft view of her fituadon, I cannot but 
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accede to what has been faid in argument, that a 
^i^^* boat fo detached from cncj and attached to another 
vefiel, muft be taken as a6Hng under the authority, 
and for the benefit of the ihip to which, at that time^ 
and in thofe operations, fhe more properly belongs^ 
The fad: appears to me to be, as it is defcribed by 
the witneffes of the captured ihip, ^^ that the capture 
was a£tually and eSedually made by the AJftfiance 
cutter, and that the boat was only ufed to perform 
fuch a£ts, as would in the ordinary courfe of fervice 
have been performed by the cutter's own boat." 

Taking the fad to be^ that the capture was 
made by the JJ/iJiance cutter, the Court has only to 
decide, how far the aft of the AJJiJiance can enure 
to the benefit of the Dragon^ on which fhe is repre- 
fented as attendant It is an elementary principle of 
prize law, that all prize belongs to the State — in mo- 
narchies to the Sovereign. By modem policy this 
intereft has been granted out to perfons of certain 
defcriptions, a£ting under the authority of public 
commiflions. A very ancient grant has given to the 
Lord High Admiral, the benefit of all prize, taken by 
perfons not commijftoned ; and it lies on the individual 
captor in every' cafe, to fhew the authority by which 
he is entitled to take for his own benefit. The title* 
deeds, on which only claims of this kind can be 
conflru&ed, are the Prize Mi and the Proclamation. 
The Proclamation confers the intereft in prize ^^ on 
our fhips of war, and thofe which have taken out 
letters of marque." ITie Prize A£k is much to the 
fame eflfe£t, adding only in the laft Ad, *^ mariners, 
&c. on board our hired armed fhips/' Thefe de* 

9 fcriptions 
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rcriptions of veflels are, with thofe ading under letter The 
of marque, the only parties that can maintain a legal — « — — ^ 
intereft in prize. What are the circumftanoes (goj! ' 
of this cafe ? Captain Aylmer*s affidavit ftates that 
the cutter was hired at his expence, and ftored and 
manned from the King's fliip the Dragon.'' That 
commanding officers of his Majefty's ihips may have 
a right to put their men arms and (lores on board 
another vcffel, I fhaU hot queftion in the prefent cafe. 
There may be circumftances that may render it fit, 
in many inftances, that'fuch a difcretion fhould be 
exercifed, fubjeft to the refponfibility that always 
attends them in the difcharge of their public duty. 
But the queftion which I have to confider is, whether, 
by fo doing, an officer can be faid to put that other 
vcflel into conmiiflion, and entitle it to the privilege 
of being ' reckoned amongft the defcription of veifels, 
to which the intereft in prize is given by the Procla- 
mation and the Prize A£t. Indeed I may obferve, 
that the very claim that is fet up for the Dragon con- 
tradi£ts the fuggeftion ; becaufe if this cutter, fo em^ 
ployed, could be confidered as commiffioned to take 
for herfelf, fhe would become a conftituent part of 
the navy, and the Dragon could have no intereft to 
inaintain. If then the cutter is not a commiffion^d 
veffel, the queftion muft be, whether, not being eiv. 
titled to take for herfelf, fhe does, from being fo fitted 
out^ become a boat, or, in a legal point of vi6W, a 
conftituent part of the Dragon's force ? What I have 
' feid of boats may in fomc degree apply to tenders. 
If a capture is made by a tender attached by the in- 
tcrpoiition of public authority ; on every principle on 
• VOL. y« K which 
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The which a capture by a boat would entitle Its (hip, a 

1 capture made by a tender, fpecially employed in that 

x8oi! ' capture by the fhip of war to which (he belonged, 
might, perhaps, entitle that (hip. But this is not a 
tender attachf^d by any interpofition of public autho- 
rity, but by the private a£t of the officer hiring and 
manning her himfelf. Is a cutter fo fet forth recog- 
nifed by the Admiralty in any capacity? Is (he 
borne on the books, or confidered as a part of the 
navy of England ? I apprehend not ; (he is taken up 
by the gentleman himfelf, ading from his own dif- 
cretion, for good purpofes no doubt, but not in a 
manner that can give fuch a velTel any connexion or 
incorporation with the navy of Great Britain. Surely 
it is not to be maintained that an officer, by putting his 
men on board, can conftitute a (hip to be a part of the 
navy of Great Britain. Such a charafter is not, in my 
opinion,to be imprefTed without the intervention of fomc 
/ public authority. If the contrary could be held, this 

' ^ muft follow, that an officer of a large (hip might form 

out of thefe tenders as many (liips of war as he p leafed. 
He might compofe a Beet. It is faid that a fimilar 
praftice has been not unfrequent in the We/i Indies. 
But every body knows, that in remote fituations, the 
principal perfons in command muft necefTarily be en- 
trufted with a greater latitude of difcretion. In fucli 
a fituation, they muft aft as well as they can from 
their own judgment, hot having an opportunity of 
referring immediately to the Board of Admiralty for 
inftruftions and authority, fuited to the various cir- 
cumftances that may occur. They grant commiflTions, 
k is to be obferved, for the fam<? rcufon, and if thefe 

7 coinmifiioua 
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commiffions are afterwards confirmed by the Admiralty, . the • 

they rank from the orignal date. If a cafe of this de- -— 1 

fcription was to come before the Court from any fuch Ti©/.^* 
remote ftation, the Court would have to confider how 
far the particular circumftances would bear it out in 
point of validity. At home the cafe is very different : 
When an officer has it in his power to refer inftantly 
to the Admiralty, the fame cffed will not follow j 
nor is it to be afcribed even to the afts of an Admi- 
ral; for it appears to me that an Admiral on the 
home ftation, would have no more power than a cap- 
tain of a fingle fhip, to conftitute a tender to be 
part of the public navy ; though all that is done by 
the Admiral, in this cafe, is fimply to give them leave 
to go out. A good deal has been faid upon the con- 
fequences and general convenience of fuch a prance* 
It is impoffible to attend much to fuch confiderationSir 
If I am to entertain them at all, I confefs it appears 
to me that the inccnvenience of fuch meafures would 
very much preponderate. More captures, it is true^ 
might be made, but what would be the general 
effeft ? If every merchant (hip might fally out and 
take under the authority of ftiips of war, the number 
of captures might be greatly increafed : but fuch a 
confequence, however lucrative to individuals, never 
could be admitted as a fufficient jiiftification of fuch a 
principle in point of political expedience. It is of much 
more important expedience that it fhould be left to 
the State alone to judge, both of the extent -^nd of 
the mode of hoftility that is to be exercifed. That i» 
a principle which muft never be loft fight o£ Look- 
ing at this cafe, therefore, in, every point of view, 
Jboth on principle and expediency, I have a clear and 

fi 2 decided 
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decided opinion, on which I feel no hefitation to 
pronounce, that this capture was not made by per- 
fons legally comniiffioned to take for their • own be- 
nefit, and confequently, that the petition of Captain 
Aylmer muft be rejeded. 



^rto,> THE NOSS A SENHOR A DA ADJUDA, Araujo. , 

'T'^is was a cafe of a Portuguefe fhip, captured on 
a voyage from the port of Rouen to Llfbon^ and 
proceeded againft for a violation of the blockade of 
Havre. — It appeared that the veffel had gone in to 
Havre before the blockade (ja) commenced, and had 
been taking in her lading from the ill to the 29th 
of September. — She fsylled frpm kouen to Havre on 
the I ft of O^ober, and proceeded on her voyage on 
the 19th, when fhe was captured by the fhips cruiz- 
ing off that port. The mafter, in his depofitions, 
denied that he had received any information of the 
blockade before he left Rouen. — A claim was given 
for the fliip as the property of merchants in Portugal j 
and for the cargo as privileged by the treaty of 1654, 
which eftablifhed the exemption of free fhips, free 
goods, between ihe two countries.. 

On the part of the Captors^ the King^s Advocate and 
Robin/on contended-^That the privilege of the treaty 
could not be extended to a cafe like the prefent; 
which included not only the carriage of enemf% goods, 



[Soj 

Treaty wit4i 
Pcrtuf^al^ 1654. 

bow far this 
p-ivilrgc can 
he extended 
to tlie carrying 
of enemy 'g pro- 
perty out of a 
blockaticd port. 
— -Rcfl^ttution on 
the faas of the 
cafe, they being 
not thought fuf- 
ficienc to bring 
the quc/frion of 
liv fairly belore 
tbe Court. 



(a) Llockadf oiHavrgf Sept. 6. 
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but alfo the exportation of the goods of the enemy tii* 
from a blockaded port.-— As to neutral owners, it might ^xkvoka »a 
be reafonable, that Ihipments on their account fhould ^^^^^^ 
he free from the penalty of breaking the blockade, till ^iolU** 
they themfelves fhould be aSe£ted with a knowledge 
of the blockade, either defaffoy or by conftruftion of 
law ; but with regard to enemy*s goods, the blockade 
muft be taken as operative from the moment of the no* 
tification, or from the time when it is adually impofed. 

Judgment. 
Sir W* Scott. — In this cafe the claim is given for 
the ihip, and for fome pai'ts of the goods fpecifically, 
as belonging to the nufter ; and for the reft of the 
cargo as being on board a free fliip. On thefe latter 
goods it is aflumed, that they are the property of the 
enemy ; and then it is argued, that the protedion of 
the treaty cannot be extended to the cafe of ihips car- 
rying the goods of the enemy out of a blockaded fort. 
If the cargo had appeared to be adually the property 
of the enemy, it might have become neceffary to de- 
cide that point of law, whether the privilege oi free 
fbipy free goods y can be conftrued to extend io the cafe 
of exporting enemies goods from a blockaded port^ 
even before the fhip herfelf is afFcded with a know<- 
ledge of the blockade. If fuch a cafe had fairly 
aiifen, I ihould have taken fome time to deliberate 
upon it. But, I perceive, the cargo, though claimed 
generally^ is documented in the Kills of lading as the . 
property of merchants of Portugal^ notwithftanding 
the mailer does not verify that fad in his depofiuons. 
Indeed, from the obfervations that we have frequent 
opportunities of making, it appears, I think, to be 
very much the prance of Portuguefe merchants, lo 

£ 3 import 
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The import en their own /iccounL Since the utraoft (hat 

Ngssa 

^fNHORA DA I could do, in this ftage of the caufe, would be to 

, ^^1!^^ order farther proof of the property ; I am not dif- 

"^iSo^ ' pofed to do that, in a cafe like the prefent, for the 
purpofe of raifing the queftion of law. The whole 
f:argo is defcribcd as Portuguefe property in the papers, 
and as fuch J iliaU decree it to be reftored. 



'^'Ult' ^^^ 'CARLOTTA, Pasqual. 

Salvage On ncu- npHis was a queftion of falvage, on the re-capture of 

XiM I property, An./rn* « c r> i • r 

re-tdkcn our of a Spani/b fliip and cargo from a French cruizer, it 

wroy"n*/gi!cn. appeared that the veffel was originally deftined on ^ 
bT flilwn br" 'V^y^g^ fr^^ Montevideo to London^ with fome pro 
reference to ^ perty on board belonging to Britijh merchants ; that 
or to the prac' In the courfc of this voyage, fee had been fcized by a 
Trtrc^Courw of Britijh cruizcr, who was bringing her to the port of 
the fiirfi/^lil-e' London^ when fhe was met and captured by a French 
JJ^**^™.'|^^^||^*'" privateer, and was aftenvards rp-captured, and brougl^t 

ilances as would to ^Jcrfey* 
Jiave expofed the J J J 

goods to con- 

demn^iion in Qn fhc tart of the Spanijh Claimants it was cop- 

the ha.,d» of the : "^ 1 

pncmir. tei^ded — 1 hat neutral property was not, according to 

the ancient prize law pf this country, fubjed to fal- 
yage ; that the general principle was recognized, after 
deliberate fcarch and inquiry into precedents, in the 

fiords, 1745- cafe pf thjj Jonge Lambert (^), That the fpecjal con- 

fidcrations 



«M 



(tf ) As 'ihe Jonge Lamhert is a cafe frequently cited on the 
queftion of falvage, i^ jiiay not be improper to date the pgn^ii 
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fiderations on which the alteration of pn^ftice took ^ The 
phce lail war, did not apply ; and that there wsis no 

ground 
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cular circumftances of it, from the books of Regiftry, and 
from a note of the cafe, with all its papers, in the pofleflion of 
the "Editor. It was a cafe of a Dutch (hip, and a cargo of cotton, 
drugs, ^c. taken on a voyage from Smyrna to Amfierdam^ by a 
French privateer, and recaptured after three days pofTeffion, by the 
Englt/h privateer the Salamander^ 6th OHober 1744. A claim was 
given for Dut^ merchants, but the Judge of the Court of Ad- 
miralty thought it immaterial to go into proof of property, hold- 
ing the cargo fubje^ to condemnation, as property taken from the 
enemy, and pronounced fentence of condemnation i6th November 
1 744.. This appears from the draft of the claimant's cafe of ap- 
peal, in which it is ftated, " That the Court would not give tima 
for that purpofe, but went on the previous point, that as it was 
in pofTeffion of the French ^ it was juft caufe to condemn the (hip 
and cargo. On appeal, the fentence was immediately reverfedt 
the claim was admitted, and the parties were dired^ed to go into 
proof, by the examinations, and other ufual evidence. On the 
25th May 1745, the Lords of Appeal decreed reftitution of the 
property, but declined to enter into the confideration of the quef» 
tion of Salvage, and referred it to their Surrogates, Dr. Bettef^ 
worthy Dr. Lee^ and Dr. Edmundsy by confent of parties, to deter- 
mine ** nvhetber any and what fatvage is due^* on oil before the 
(irll day of Michaelmas Term next, with provifions for the execu* 
fion of their decree. 

On the 8th July^ the Surrogates met, and tgok upon them 
the reference, and direfted the ProAor to exchange precedents, 
and leave copies in the Regiftry ten days before the 7th of 
'Auguji^ On the 7th Augufiy they met again, and dire^ed the 
Regidrar to look up the precedents delivered, by Farrer^ Pro6tor for 
the captors, and appointed the 7th O^o^^rforthe next Sitting, and 
direfttd the Proftors to attend. — On the 2d OSoler 1745, the Sur- 
rogates met, and having fully confidered the whole matter, pro^ 
Bounced and declared thai nofahoge is by la*tv due on this behalf ^ 
but that there was juft caufe of fcizure, and ^hat the parties ap- 
wrlbnt ought to be condcraaed in the cxpences due by law/' 
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ground bji which the property of the Spanijb mer- 
chant could be deemed fubjed: to falvage. 

Judgment* 



}Tamdma:d^ * 
II64. 



•WBMim 



On this ftateiqent^ it is not perfe^ily dear^ what was the ex- 
tent of their dedfion ; whether it was meant to eftahlifh, that 
P9 falvsge is due pn the recapture of neutral property out of 
the hands of the enemy gauralfyf or whether their dcciiion was 
confined to that farticular cafe, as the cafe of Dutch claimants 
ftanding on fpecial grounds. The prayer of the claimants was 
reftrided to the ftrong grounds of their particular cafe. ^ Tlie 
claimants humbly apprehend, that they are well warranted to 
conclude, that the falvage iniiiled on by the captors, is contrary 
to juftice, and to the rule, pra£Uce, and ufage eftablifiied between 
Snghmd and Holland in fimilar cafes, and that the decreeing falvage 
would be adi^ing contrary to the pubHc faith and promife of the 
Crown, pledged to the Dutch in the moft folemn manner before* 
mentioned, and be inconfiflent vdth that probity and good faith, 
for which this nation has in aU ages fo delervedly diilinguifhed 
itfelf — And therefore the claimants humbly hope their Lordfhips' 
iaid Surrogates will be of opinion, *^ That no falvage ought to be 
paid in the prefent cafe." The claimants cafe however contained 
two points — one on principle } and, fecondly, this particular one 
ibmding on the pecuhar relations of the two countries. On 
which of thefe grounds the Surrogates decided, is not exprefsly 
ftated. The reference under the words of the Lords' decree, is 
not necelTarily of a general natiu% ; nor does the report of th^ 
Surrogates go beyond the particular cafe in all its circumftances. 

Amongil thofe particular circomftances muft be reckoned the re* 
ference which was made to the prafUce of the States of Holland^ 
f xemplified in two inftances. In the csSe of the Handmaidp 1664^ 
an Englift) fhip retaken from the Algerines ; and in the cafe of the 
T^wuis U John, Thomas '^nd John^ 1676, an Engli/h (hip retaken from the French, 
1676. Xhe Handmaid was reftored, after fome deliberation, and without 

reference to principle or precedent, but with an exprefFed reliance 
f* that Dutch merchants, in fimilar cafes, would receive tl^e like treaty 
ment frofo England;^* and in the cafe of Xhtfhonuu and«/0i&ii,the mat- 
ter was referved, for an opportunity of applying to the Privy Coun? 
f il of England to x>btain An afiurance, that a like pra^ice would be 

obferved 
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Judgment* Th« 

CAft^«TTA« 

Sir W. Scott. — ^The queftion now to be decided is, ^^ ^ . - 
whether falvage is due on the neutral property in i^h 

this 



pbferred towards Dutch (hips. This promife was given 9nd 
Gommunicated by Sir /T. Temfle^ the Englt/b AmbafTador at the 
Hague^ and the reftitution of the Thomas and Johfi^ without falvage^ 
took place in confequence of that negociation, 

On the part of the captors, five precedents were addaced.«~xft. 
The Flying Dragon^ belonging to an African Company of Emh^ 
daif 1 697 ft recaptured from the French hj an Engli/b man of war^ 
and reftored on falvage. — [Anfwered — ^That Embden was garrifoned 
as a JDutch place, and that Holland was at war with FratUe.l 
2d. The St, John^ 1703, a Dant/h fhip, with a Hamburgh cargo^'^ 
retaken from the French^ an^ reftored on falvage.— -[Anfwered— ^ 
That Denmark was involTed in war with France as an ally of 
England^ by declaration oi France s^ J^h ^702» againft England 
iuid her allies. As to Hamburgh f that t^t city was a part of the 
German empire, and that the Emperor and the Empire declareci 
war againft France 28th September 1702.] 3d. The St. Cathasine^ 
taken loth OSober 1703, i^ored to fubje£^s q£ Portugal and Ham', 
burgh, — [Anfwered — That both were at war with France."] 4th. 
The Old John Bapttfif Augujt 1 703. [Anfwered as above — a Ham^ 
burgh cafe.] 5th. The Wre/lling Jacobs a Swedijh (hip, reftored 
1696.— s- [Anfwered — ^That Sweden was engaged to fumifh troops 
io England in her war with France^ which began 1688, and did 
not end till 1697. That if Sweden was not a6iually at war with 
France^ as might be fuggefted from Sweden being accepted as a 
Utediatorf there were reciprocal jealouiies fnbfifting between the two 
Countries ; that there had been a feizure of Swedifh fhips in French 
ports, and of French (hips in the ports of Sweden . — It was contended 
therefore — That all the cafee of the captors were cafes of pro- 
perty expofed to danger in the Prize Court of France^ and were^ 
^ fuch, inapplicable to a cafe of neutral property, which was not 
fubjed to the danger of condemnation in the Prize Court, of 
^ firft taker. 

Oa 
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The this fhip, which has been recaptiTred out of the poflfeilion 
j.^^!11!!111L of the enemy. It certainly has not been the prafticc 
^iSp^r'*' ^^ ^^^ Court to decree falvage under fuch circum- 
ftances generally ; but, in confequence of the violent 
conduft of France during the laft war, it was thought 
not unr^onable, on the pare of neutral merchants 
themfelves, that falvage (hould be allowed. 1 he con- 
duft of the French nation, in the courfe of iheir war- 
ffire on land, during the prefent war, has unqueftion- 
ably been as rapacious, and as little retrained by any 
regard to the rights of neutral nations, as it could 
poflibly hive been during any part of the laft war. 
What the proceedings of the maritime Courts of 
that Country have been during the prefent war, I 
^m not corredly informed ; from the little which I 
have been able to colled, I am rather induced to be- 
lieve, that they have been conducted with more regu- 
larity, and with a dilpofition more inclined to return ' 
to the eftablifhed principles of juftice, on which the 
prize fyftem of ancient France^ in common with that 
of the other maritime countries of Europe^ was built. 
J am therefore not difpofed to hold generally, that 
fieutral property recaptured from French cruizers fhall 



On this general objedlion to the efFe6l of thefc five precc- 
dentSy it may be obferved, that on the iirft draft of the claim- 
ant's cafe, the fame cafes are referred to under t}ie title of 
^* Copies of fome Cafes of Ships rejiortd to Neutral Nations^* -sa 
authorities againlt the fentence of condemnation that had pafTcd 
•in theCourt below —It appears that there were brought forward, 
in the courfe of the proceedings, fome precedents of condemna- 
tion of neutral property taken out of the hands of the enemy — 
jBut on thic other fide they arc faid to have been eitlier cafes of 
contraband againft the enemy — or of falfe papei-s — -or of reflftance 
Xb the enemy.— The Queen of Heaven^ ai;d other cafes. 

be 
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be fubjea to falvage. The rule, fo far as it can be The 
confidered a general rule, is rather to be laid down , , 

the other way. At the fame time, if any edift can be ^^'^3^^* 
appealed to, or any fa£t eftablifhed, by which it can be 
Ihewn that the property would have been expofed tQ 
condemnation in the Courts of France^ I fhall hold that 
to be fufEcient ground to induce me to pronounce for 
falvage in that particular cafe. With regard to the 
precedent of the Jonge Lambert^ I think I am warranted 
to confider the authority of that cafe as in great mea- 
fure done away by the fubfequent decifion of the 
Lords in the late war, in which they have repeatedly 
pronounced for falvage on the recapture of neutral 
property. In departing from the old rule, they have 
in fome degree difclaimed the principle ; and, I think, 
with great propriety, as far as ic could be confidered 
as an univerfal principle, governing the practice of 
our Prize Courts in all poflible cafes, without any 
poffible exception. In the prefent inftance, there does 
not appear to me,^ to be any grounds on which it can 
be fuppofed that this property would have been con- 
demned, merely becaufe it came out of the hands of 
a Britijh privateer, or becaufe the original voyage had 
been from the colony of Spain to London^ No edid 
has been produced from the French code, to fliew 
that this property would have been fubjeft to any fuch 
penalty, on either of thofe accounts, in the Prize Courts 
oi Franc$. The expences of the recaptors muft b^ 
fully paid} but I (hall not pronounce falvage to be duet 



im 
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ii«^S jjjj. DIANA, RuNKE. 

ciainn of per- 'TPHis was a. leading cafe on the claims of feveral 
Hie Dutch coio. peifons who had fettled in the Dutcb colonies, in 

^tffi^offt^M, ^^^ courfe of the late war, during the time they were 
thI?re"rt*X ^^ Britifi poffeflion, for property taken before hofti- 
ijrtakrng out 6f Uties, OR a voyagc from the Dutch colonies to Holland. 

the war, for pro* ' ^ 

perty feized be- * 

fore hoftilitiej. JUDGMENT. 

Thfnutprobandi , •^ 

HBio mn intentiM Sir W. Scott. — ^This qucftion concerns the manner 
^w byThe'^" iH which the goods of two claffes of perfons connected 
Emftaiccfof. with Dmarara are to be confidered. The two dc- 
thtcojonici fciprions of pcrfoHs are, thofe who had fettled in 

Kavingbeenin * *^ ^' 

i^r/f/;^ poffeflion, Dettiarara during the time the iiland was in Briirfti 

lerminaHon of poflcffion, and thofe who had fettled there before that 

nlll^i7^L event. It was firft contended on the part of thofe 

^»/« with fettling there, whilft the ifland was under Briiijb pro- 

nifed by the te^on, that dieir fettlement had been very recent. 

tbejrM^"df '^zt alone would ndt be fufficient. Mete recency of 

y^foMfofrt. cftabKAment would not avail, if the intention of 

tiH, wiuid re. makine a permanent refidence there was fully fixed 

wave, on the c? * / 

leiiitufion of upon the party. The cafe of Mr. Wbitehill fiilly 
JHW^°**' ** cftablifhed this point. He had arrived at Su Eu/iatiusj 

only a day or two before Admiral Rodney and the 
Brifijh forces made -their appearance; but it was 
proved, that he had gone to eftablifti himfelf fherCj 
ftnd his property was condenmed ; mere recency ^ there- 
fore, would not be fufficient. But it is &id that this 
was not merely an eftablilhment recently formed, but 
one formed alfo whilil the ifland was under the pro- 
teflion of the Britijh Government. This indeed may 
aflFord a very material addition to the circumftance of 
mere recent eflabiiihment. What the eSed: might 

be. 
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be, it may be unneceffary for me to enquire, dll it (hall T»ie 

' ' Diana. 



appear whether there was any compact between the 
countries, which in any manner determines, what the ^/£,^** 
character of perfons in diat fituation fhould be^ becaufe 
if thQre is any fuch agreement, it will be needlefs for me 
to make an excurfion into general principles, when the 
point in queftion will at laft be governed by the particu- 
lar ftipulations of the compaft. The Treaty of Amiens 
contains an article, which, it is faid, does point to the 
charafter of fuch perfons. The 13th article ftipulates^ 
that, in cafes of ceffion, " there Jball be allowed /« the 
inhabitants y of whatever condition or nation they bey a 
term of three years y to be computed from the notification 
of this frefent Treaty y for the purpofe ofdifpofing of their 
property acquired and poffejfed either before or during 
the "wary in which term of three years they may^ have 
fhefree exercife of their religion and enjoyment of their 
property. The fame privilege is grantedy in the 
countries refloredy to all thofcy whether inhabitants or 
othersy who Jball have made therein any eftablijhment 
whatever y during the time when thofe countries wer$^ 
in the pojfejfton of Great Britain.^* Certainly the in^. 
tent of this article mud be confidered as a ftipulation, 
between the two Countries, for this purpefe princi'- 
palfyy that the country to which the ceffion is made, 
Ihould not moled the inhabitants fo reftored, but that 
a fpace of three yeaas^ from the notification of the 
Treaty, fhould be allowed for the unmolefted removal 
of themfelves and their property. Primarily, there^ 
fore, it is not intended as a contrad with thofe indi- 
viduals that, under alj circumftances that may happen 
between the two Countries, they Ihall be held Britijh 
fubjefts by the Crown of Great Britain. Ai the 

fame 
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Th« fame time, I cannot but think that it affords a prin« 
'^*'^' « ciple highly material and favourable to the claimantSy 



^^803!**"' ^^ ^^^ prefumprion which it holds out, that thofc who 
went there during the time of Britijb pofTeflion, had 
done fo on account of Britijh pojfejjion^ and might be 
fuppofed to be defirous of quitting thofe eflablifh- 
ments, when the ifland ceafed to be under the pro- 
tedion and government of this Country. It goes, 
therefore, to the point on which a great deal of the 
difcuiCon turns, the onus probandi on this queftion — 
whether or not it lies on the claimants to (hew, that 
they had takei) meafures to withdraw, and had ac- 
tually engaged in the operation of removing. The 
Treaty fhews it to have been the expedation of the 
contr^dUng parties, that they would remove. — A pre- 
fumprion is therefore founded in their favour, not 
only on the general nature of the fads, but alfo on 
the declared opinion of the Countries that were parties 
to this Treaty. In this ftate of things, it is not^ I 
think, neceffary for the claimants to produce that evi- 
dence which has been demanded, to fhew that they 
had taken any fleps towahls removal ; becaufe the 
prefumption is to be taken as already in their favour, 
unlefs it is oufted by the production of any contiary 
evidence on the other fide. It is contended that there 
is fomething to that efifed in the time which had 
already elapfed ; and that the inadion of the parties, 
during that period, aflFords a counter-prefumption that 
ihey were not in the aft of removing, and that they 
did not intend to remove. In fupport of this argu- 
ment, it is faid, that the parries might be expeded to 
determine at an early period, and that the three years 
^erc allov/ed only for carrying the removal into cffeft^ 

U 
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It 18 areued, that the determination fliould have been The 

made at an early period^ though no fpecific time has — 

been affigned. In anfwer to thefe obfervations, it is, I ^^so|) * 
think, to be conceded that the determination could 
not be expefted to be injlanter. Some reafonable 
time for deliberation mull be allowed. The time 
given by the Treaty is three yearsy and not from the 
date, but from the notification of the Treaty. If it 
could be maintained, that perfons were obliged to 
come to their determination in the firft or fecond year, 
there would be ftill the third year for their aftu^l re. 
moval ; and there are two or three circumftances of 
a public nature, that may, in fair confideration, be 
fuppofed to have enlarged to thefe perfons the term of 
the Treaty. In the firft j^lace, it is to.be obferved, 
that of the three years a very fmall portion had elapfed 
before the war broke out ; indeed the term is not yet 
expired. Secondly, the ceflion of the 'colonies waa 
not made immediately after the Treaty j it was a 
matter which hung for a confiderable time in fufpence. 
Owing to a want of Ihips and troops, or from other 
caufes, the Dutch did not take poffeiEon for many 
months, and the ifland remained de fa£lo iii the pof- 
feflJon of this Country. During this period their term 
for deliberation was neceflarily protrafted. It muft 
not be withdrawn from our recoJleftion alfo, that 
during the Ihort interval that Peace half fmiled upon 
us, circumftances of irritation were continually occur- 
Tmg, which might fairly induce perfons in that part 
of the world to fpeculate upon the chance of thofe 
fettlements falling again under the dominion of (Weal 
Britain. Under fuch confiderations we may fuppofe 
that tlieir reino^'al would be retarded j the hope- that 

Great 
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The Great Britain would return to its foycreignty over this 



jQlAlfA. 



fettlement might naturally fufpend the refolution to re- 

i>ef. 19th, move. Within a very fhort time after the notification, 

^* the events, that might have been expeded, aflually 

took place. Hoflilities recommenced, and on the 

firft application ihefe perfons furrendered ^again to the 

'Britijb arms, and became not only in their property, 
but territorially^ as much the fubjedts of this country 
as the inhabitants of any part of it. When I bring 
thefe topics together, I do not mean to make a col- 
iedion of events which have no material conne£lion 

, with each other, or to form an aggregate of un- 
fodal materials, the effeft of which fmgly taken would 
not be fufEcient to fupport the conclufion that is drawn 
from them. That, I know, is a very unfound and fal- 
lacious mpde of reafoning ; but I coUedt circumftan- 
ces of a concurrent bearing, and of a congenial qua* 
lity, all of which taken feparately are entitled to 
great confideratien, and conjointly contribute to 
increafe the force of each other. With refped there- 
fore to thofe . who fettled there, during Briti/h pof- 
fei&on, I am of opinion that the prefumption of 
an intention to remove was eftablifhed in their favour ; 
that, under the appearances which the known circum- 
stances of the yrorld held out, they had a right to 
fpend fome time in deliberation, and that that term 
could not be held to be expired when hoflilities again 
broke out. The goods in queftion were fhipped in a 
tune of Peace, and under the faith of a Treaty ; and at 
the time when this Court is called upon to decide on the 
claim, the proprietors are again reflored to their Britijb 
charader, and are redintegrated fubjeds of this coimtry. 

Under all thefe circumftances I fiiould betAiy a very 

obtufc 
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olbtufe foife of what is abfurd and unjuft, if I did The 
not feel it highly reafonable that they ihould be - — ^iL- 
admitted to their jus Poftliminii, and be held entitled ^[g^^^ 
to the prote6Uon of Britijh fubjefts. The cafes which 
have been cited do not, I think, fubflantially apply 
to the prefent cafe. Mr. Wbiuhill went not to an 
Englijb fettlement, but to a place which had, as it has 
been obferved in argument, rendered itfclf particularly 
obnoxious by its conduft in that war. On the autho- 
rity of Mr. Curt if OS cafe, it is contended, that fomc 
aft of removal was neceflary to be Jhewn ; but that 
Gentleman had fettled not in a Britijh colony, but in 
a foreign country, which made him juftly liable to be 
called upon to ihew by fome overt aft, that he had begun 
to remove. The claimants on the contrary had efta- 
Wiffied themfelves, as I have before faid, in a Britijh 
fettlement, under a prefumption pliblicly recognized, 
that they would remove when the connexion with the 
Britijh Government ceafcd. Their time for delibe- 
radon was .ftill unexpired, and on their claim I pro- 
nounce without hefitation that they are entitled to re- . 
iKtution. As to other perfons who had formed their 
cftablilhment before the period of Britijh polftflion, I 
cannot fee on what principle the fame intention can be 
fudained. As they had fettled without any faith in 
Briti/b poffeiSon, it cannot be fuppofed that they 
would have relinquifhed their relidence becaufe that 
poffeflion had ceafed. They had paffed from one 
fovereignty to another with indifference ; and if they 
may be fuppofed to have looked again to a . connedKon 
with this country, .they muft have viewed it as a 
drcuraftance that was in no degree likely to affeQ: 
their intention of continuing there. They are, there- 
vou v, f forc^ 
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The fore, entirely out of the principle which I have laid 
down in deciding on the other claims ; and unlefs I 



^lio]T^' could go to the length of confidering, that becaufe 
the Treaty had not been executed in fome parts, the 
whole was therefore null, and this fettlement dejurd 
never out of the poffeffion of Great Britain^ as it has 
indeed been contended in argument, I fee no ground on 
which their claim to reftitution can be fuflained. It 
is impoffible for me to entertain any fuch conftruc- 
tion. The Treaty confifts of feveral articles, of which 
foixie wer« to be carried into immediate execution, 
whilft others were merely executory. But fo far as 
the Treaty was carried into execution, fo for I mirfl 
confider Peace as aftually fubfifting between the two 
countries, notwithftanding war may have broken out 
again, on fome of thofe other articles which were in 
their nature executory, and were originally fubje£l to 
fome delay. The Peace mufl: be held to have been 
perfedly re-eftabliihed in all legal eflfed, and I have 
heard of no cafe in which this matter has been other- 
wife confidered in other Courts of Juftice. On the 
ijtuation of perfons fettled there previous to the time 
of Britijh poffeffion, I feel myfelf obliged to pronounce, 
that they mud be confidered in the fame light as per- 
fons refident mAmJierdam. It'muft be underftood, how- 
ever, that if there were among thefe any who have 
been actually removing, and that fa£l is properly, 
afcertained,' their goods may be capable of reftitution. 
All that I mean to exprels is, that there mud be evi- 
dence of intention to remove, on the part of thofe 
who fettled prior to Britijh poffeffion, the prefumptiou 
not being in their favor. What I have faid of Britijh 
. fubjefts fettling during the time of Britijh poffeffion, 

mult 
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muft be taken alfo as applying equally to the claims of Th« 
allperfons of other countries going thither, and form- _ 



Da-. 19th, 



ing; their eftablifliment there during that period. ' . 1*803; 



IN THE SAME CASE 2)<r.,9tii, 

1803. 

•^ 

A Question arofe, refpefting the liability of goods Freight aftowe<f 

• reftored to Britijh merchants, in Dutch fhips cap- injj^ifc'goo^dlZ/ 

tared on a vdyage from the colonies oi Holland to Am^ '^^^efii^^t^ 

Jierdanij and condemned to pay freight to the captors. ^'^^^^''^^'IJ;^^ ^n^ 

T. to the pofti to 

whic^ they would 

On the part of the Captors^ the King^s Advocate^ »»»vc wnfigned 

- ,. •■ii 11 ft_ ^*^^'P '^ not i«e« 

Arnold^ and Robtnfon. — By the general rules 01 the vented by the 
Prize-Courts, captors have no claim on the cargo for Houand?" sic 
freight, unlefs it is carried by them to the place of its c^.^^u^^u^lIce'L 
original deftination; and for this rcafon,Ah?iX. the goods 
cannot be fuppofed to have derived any benefit from 
the capture, but are ftill left in the owner's hands, to 
be fent on by a new ihipment to the place of their 
deftinaiion. A diftinftion may, however, be taken, ' 
in refpeft to the nature of the deftinatjon. I'he ori- 
ginal rule was undoubtedly framed with a view to 
European commerce, in which the profit of the whole 
adventure may depend upon the particular order given 
for the goods, and on their arrival at the particular place \ 
whilft from the fimilariiy of European produftions, 
they might be of little value, even at a fmall diftance 
from the particular market for which they were de- 
fighed. With telpeft to colonial produftions the cafe 
is very different ; they may be fiiid to have a double 
diftihaipn. Firft, To xkc European xfXdixksX generallj^ 
* y a by" 
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Tiie by which their pandpal value is conllituted; mi, 
 fecondly. To the particular market to which they were. 
^tiip^' configned. The firft increafc of vahie has accrued 04, 
thefe goods, by their fafe arrival at the European mar* 
ket generally* But a more fpedal advantage has been 
derived to. thefe claimants, from having adually re- 
ceived their property in their own country, inftead of 
fuffering the ri(k of confifcation, if the goods had 
gone in their original courfe to the ports of the enemy. 
It is befides to be remembered, that in the fpedal ap« 
plication which was made on behalf of Sritijh mer« 
chants, ih/a they migbt be allowed to claim goods fa 
entirely incorporated into the colonial trade of the 
enemy, the deilination to Holland was reprefented as 
a circuitous and compullfive deftination, to which they 
fubmitted, only, becaufe they had no means of bring- 
ing their goods home from the Dutch colonies, in 
any other than Dutch fliips. By their arrival in this 
country, they have therefore obtained a delivery at 
thdr own home, in the ports for which thdr good^ 
were virtually defigned. Thefe cafes ftand on fpecial 
grounds therefore, and may juflily entitle the captors 
to freight, without breaking in upon the rule, which 
is laid down for cafes under ordinary circumftances. 

On the other ftde^ Laurence and Swaby. — If the 
prindple of the general rule is confidered, it will ap- 
pear, that there is no diflin&ion in the Qircumflances 
of thefe cafes, that can fairly be applied to defeat the 
application of it* The principal is, that when the 
Original contrad has been fulfilled, the payment of 
freight is due, and not otherwife. It is not upon an 
ideal eftimate of benefit, or difadvantage, that this 

principle 
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prlnicipl^ of hvf ii founded ; but on the precife con- The 
(ideration of the original contraft, whether it haj — I — .^JL 
been performed 6r not The diftinaion which has ^Joj?'^' 
be^ attempted, widi regard to colonial productions, 
ill totsdty flht^able, inafmuch as the rule has been 
af^plied fo deftiilationi from the Ea/i Indies^ as v ell 
^ from pbTts in Europe. The cafe of the Etrufc9^ 
if^ a cafe of this nature : Mr. Conjiant came from 
tfiie Eqfty and being captured on board that fliip, fet- 
flSd ill thig country as a merchant, and obtained re- 
ftitution ; yet, on confideration that the original voy- 
age, which was to Ojiendj was not performed, the 
Lords of Appeal did not think proper to depart from 
tlh'e general rule, biit rejeded the demand for freight, 
-^if the queftion depended in aiiy degree on the eftimate 
of advantage olr lofs, it might be ihewn that the claim- 
ahtshave'fliffered a confiderable inconvenience, by the 
delay that has been occafioned in bringing thefe goods 
ia market, by the expence of obtaining reftitution, 
aBid by the diladvaiitage of felling at lad in a glutted 
market, inftead of the markets on the Continent^ to 
which the gopds mud now be fent on an ulterior 
deftination. 

h repljy it was anfwered, — Mr. Conjiant was a na, 
tfve of Switzerland^ who was returning to that coun- 
try, and claimed in a Swit% charafter. The original 
deftination of himfelf and his property, was to Sw;V- 
z^hnd ; but when he was brought in, and detained 
i confiderable time, in profecuting his claims^ the 
public events that took place in his own country, 
as well as other private conncdlions which he formed 
ai mglaTid^ over*ruled his firft purpofe, and induced 

' \ hini 
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The bim to fisttle here. The goods were claimed,' and 



Diana. 



rcftored as Swifs property, deftined to Oftend\ and 
"^ilioiV^* therefore,- the original contract, and the purpofe of 
the Ihipper, not being fulfilled, the old rule fairly 
applied. Here the fpecial coniideration is, that the 
claimants receive their goods in their own country, 
jmd, according to their own petition, in the very 
port to which they would have configncd them, if 
they had not b^en compelled to feek a deftination to 
Hollandy for- want of a 4ireft conveyance to thit 
country, 

JUPGMINT. , 

Sir W.^ Scott. — This is a queftion of freight, ia 
which I have to determine whether thefe cargoes* 
taken before hoftiUties, and brought into this country,, 
jhould pay freight, having been deftined to another, 
country, under the original contraft. Something has. 
been thrown out in argument, as if the Cafe of the, 
Britijh Proprietors was to be more favourably confix 
dered, becaufe, this being a feizure prior to hoftilities, 
the Prize Intereft vefts not in the immediate captor, 
but in the Crown, and becaufe the captors may cx- 
peft to receive ample remuneration from the bounty 
of the Crown. Whether the condemnation of thefe 
ihips paffes to the Crown, or to the captors, can. 
certainly make no difference, The claimants will 
have the fame right againft the private captor, as. 
ggainft the Crown, and no more. They will have, 
a right to reftitution of their property, under the re-?, 
lief which has been afforded to them by the fpecial 
inftruaions of the Crown. Whether the /r(?/g-A/ . is . 
tp te confider^d as >a part of their property is the 

y queftioA 
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queftion now to be determined. If that has accrued The 

Diana* ' 



by right of war to another, // is not their property 
tinder thefe inftruflions, neither are they at liberty to ^'li^l^ 
argue on any conjedure, as to what the liberality of 
the Crown may give to the individual captors } whe- 
ther the whole, or what proportion, is a matter with 
which they have no concern. 

There are two rules on this fubjefl: equally general : 
The firft is, that if goods are not carried to their original 
deftination, within the intention of the contrading par- - 
ties, freight Jhall nothe due; and on this ground, that the 
contraQ; not beingcompleted, either in fubftance or form, 
the fpeculation of the party has not been produftive. 
The benefit of the contraft is loft, and the party has 
to provide another vehicle, to carry on the goods to 
the port of their deftination. In fome cafes, indeed, 
ir may happen that the port to which the goods are 
brought, may prove more t)eneficial, and afford a 
better market. But the Court does not enter into the 
minutiae of fach calculations, which would be at- 
tended with great trouble in the inquiry, and much 
uncertainty in the refult. It takes the prefumption 
ariling from deftination only, and founds upon it the 
general rule, that, in fuch a cafe, the claimant Jha/l 
receive rcftitution of his goods without the burthen of 
freight. The other rule equally general, is, that when 
the contraft is executed, by bringing the cargo to the 
place of deftination, the captor, to whom the veffel is 
condemned, Jha/l be entitled to the freight which has 
been yarned. He ftands in the' place of the owner of 
the fliip, and is held entitled to the price of the fer- 
viccs which have been performed in the execution of 
(he contraft. In fome inftances it may prove di/ad- 

F 4 vantageout 
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Th« vanfa^e9us to the claimant ; and it is certainly a 

inconvenience in all cafes to be obliged to receive the 



^^luX^' goods under the procefs of a Prize Court, fubjeft to 
the expences which may have been incurred* or to the 
delay of further proof, inflead of taking them with 
more facility in the courfe of their original configntnent. 
But on the fame principle the Court declines, on this 
iide alfo, to enter into a minute eftimate of thefe cir« 
cumftanCes, which muft in every cafe branch out into 
particulars of infinite, variety. It conflrufts a general 
rule on the fame grounds of prefuraption, which it 
affumes on the other fide, and decrees freight to be 
paid to the capror, in the fame manner as if the goods 
had been delivered under the. original confignment» 
Thefe are two claffes of cafea, and the queftion is, 
under which clafs the prefent cafe falls, or whether it 
ihay not form a third and diftin£l clafs, founded 
on peculiar drcumftances, and requiring a rule not 
ftri&ly applicable on the fame precife ground to either 
of the other two. What are the fads ? The claims 
were given by perfons of this country, on a reprefent- 
ation, that thefe goods were, going on a deftination 
which was obtruded on them by the narrow policy of 
Holland ; that having themfelves elefted this country, 
as the moft eligible country for importation, they 
were compelled to fend their goods to Holland^ though 
with the final intention, on their own parts, to have 
thefe goods remitted either in fpede or in proceeds to 
this country, as the country to whiqh they would im- 
mediately have configned them, if at liberty fo to do# 
Now I cannot but think, that this fa£b forms a matet 
rial fundamental bafis for the rule which is proper to 
be applied to fuch cafes } for although the voyage has 

9 ^ not 
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been precifely that deicribed in the contraft, it is T^e 
tbaS^ which the parties thcmfelves would have ele£ted^ , 

if not prevented and diverted by the over-ruling pa- ^^ioj*^ 
Ifcy of the foreign country. As to what is faid of , the 
4i^vantage8 which the claimants may have fuftained, 
the Court enters not into fuch coniideratioii:>, and for 
the reafons defcribed. It is not in the habit of doing 
it, in cafes failing under either of the general rules 
which I have nientioned. Indeed, the parties are la 
a gieat meafure (topped from averring, that the arri- 
val in this country is not beneficial to them, by hav« 
iQg framed their application on a previous averment 
of their wi(h apd final determination to have broughl 
the produce hither, if they had not been refbained. 
They matt be prefumed to have formed this determi- 
n^ion, on a view of all the advantages smd difad- 
vants^es thait were fikely to proceed from it At the 
Auae time, though I will not enter minutely into the 
queftion, I cannot but obferve, that they have re- 
ceived reilitutioa in their own ports under their own 
^e, and where the delivery has been in London^ in 
a. port which has been the great depot of articles 
of this kind for ibme yeajs, and may be fuppofed 
therefore to be a port eminently beneficial As to 
what is faid of the delary or expence of obtain- 
ing poileilion through, litigation, thofe inconvenien- 
cies are not more than may be imputed to other cafes, 
jillling under the old rules. Once for all, on that 
fubje£l, it cannot be expeded that the merchant in 
time of war fliould obtain poiTeflion of his goods feized, 
with exaftly the fame convenience, as he would have 
done, under the original confignment in time of peace, 
and when none of the accidents of war had intervened 
to interrupt the delivery. 

l^ooking 
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^ The Looking at the fubftance of the cafe, and feeing that 

the parries have obtained rcftiturion in their own coun- 



i«o/.***' try> and generally in the very port which they would 
have eleded, if they had not been diverted by ovei% 
ruling neceffity, I think it may be confidered as coming 
under the fecond rule, or, if not under that, under 
another ' refting on nearly the fame principles. The 
cafe of the EtrufcOy which has been cited, was a cafe 
of a fhip that had come from the Eq/l Indies^ almoft 
to the port of her deftination, which was Oftend. The- 
claimant was a Swifs gentleman, who was brought 
hither folely in confequence of the capture, and who 
was afterwards induced to fettle in this country by 
circumftances of a private and domeftic nature. That 
cafe therefore bears no real refemblance to this. It 
would have been precifely a parallel cafe, if by any phy- 
fical poilibility, the (hip and goods could have gone 
to Switzerland i or if the parties could and would 
have fent them there, if not obftrufted by the autho- 
rity of a hoftile power. If either of thefe cafes could 
have happened, will any body fay that freight would 
not have been decreed ? In that particular cafe, th? 
Court of Appeal would not enter into the fubfequent 
iuftory of the claimant, though it is impoffible not to 
remember that a good deal of commiferarion mixed 
itfelf with the confiderarions on which that judgment 
was formed. On the reafoiis which I have dated, 
applying only to the circumftances of this clafs of 
cafes, and not to be made a ground of experiment for 
ftmilar demands, in other cafes not attended with the 
fame original fafts, on which this cafe is to be de* 
cided — ^not becaufe the refult in coming to thefe ports " 
may have been more beneficial to the parties, but be- 
caufe 
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caufe the intcniion of the parties, as they have them- THe 
felves ftated it, has been fubftantially fulfilled, and ^'^'^^' , 
the goods have been delivered to their polTeflion in the -^"J^^^* 
very country (a) to which they would have wifhed them 
to have come, I pronoimce thefe to be cafes in which 
freight i$ due. 



, THE FREYA, Jordt, ij...2oih» 

1803. 

^His was the cafe of a demand for damages on the Damas«ruftai«« 
part of a Danijh veffel captured on a voyage from ramiie^^aw^ 
Cetie to Amjlerdam^ and brought to Dover. On ar- ***J^^^^"h^*"" 
rivs^ at B(yoer\ it became neceflary that the ihip fhould ?»•« atfigne^ 
|>erform quarantine before ihe could be admitted into xl^A^i^ 
the harbour. The place affigned for this purpofe ^***''^"'"*^ 
proved unfit for a veflel of her form, and it appeared 
that the mafter had reprefented the flrufture of his 
vefiel as requiring a particular birth, and had received 
a promife that ihe fbould be laid in flat water* 

On thefe fails the Court faid — That no blame at* 
tached to the captors in this cafe ; but fince it had 
happened to a neutral veiTel, brought in by force, that 
an unfiiitable place for quarantine had been ailigned, and 
that the yeflel had received confiderable injury fix)m that 



^■i^" 



(a) On the claims reftored to -foreign merchants, no freight was 
paid— //o#^, June 15th. Id the cafe of the Vrouw Henrietta, 23d 
Marcby on the claim of Mr. Ancrum^ a merchant of London^ a 
diftin£lion was taken that the goods were not brought to London^ 
bat were unlivered at Plymouth^ and therefore that they had not 
been brought to the claimant's own port. — The Court overruled 
the dillin^ion, and held that parcel of goods to be equally fubje6!^ 
tP frei^Lu 

circum-i 
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Ti^e cffcumftancie, it fcemed but propet that the iasdibr 

,1-. fhould be reprefented to Government as a damage fit 

•^^f."*'' to be tedreffed from that quarter ; flnce it had happened 
tinder the management of thfc public 6:fttccrs of the port, 
though without any mifconduft imput2ft)Ie to them. 



y»». loth, THE SPES, CoRNEUs, AND THE IRENE, Lubbek^ 

1804. 

Blockade of the 'TPHis was a cafe of two veffels proceeded againIL and 
j/fci.-.Dkec- condemned for a violation of the blockade of the 

tion« of the 

owner, refpea- Elbe (o). 

'mg the probabk 
continuance of 

the bivctuicie. On the part rf the Captors^ the Kin^s Advocate ftated 

Tkip in Mrahig -—That It appeared in evidence that the owner of th6 
Ihr'bSdrd ^ veffels was; coraiufant of the blockade ; but that he nc- 
port for cnq^iiry. verthclcfe wrotc ta the matter, informing him of it, and 

dire^ng him to continue hb courfe till he was warned, 
and turned away. That die veffel failed accordingly 
for t\it'£lbe^ and was captured, in the attempt to 
enter that river, by one of the blockading frigates. 

On the Gther Jide^ Laurence. — The blockade, under 

which thefe proceedings arife, is of a very peculiar 

nature, being impofed not againft the trade of Ham^ 

burgh, but upon the moudi of the river Elbe^ owing) 

to the pofieffion which the enemy had taken of the 

adjacent country. 'The novelty of fuch an event, and 
the peculiarity of its nature, may juftly entitle the 

{Parties to an interpretation of their conduSl^ very dif- 
ferent from what might attach upon them^ if the cafe 



(«) The notification of the blockade of the EIhe appeared in 
^hc Gaxeite, 28th Jmu^ 1803. We/tr^ %6\h July. Havrc^ 6th Sepi, 

bad 



HIGH COURT OF A^W^ItAJUTTf. ^j, 

lu^ arifea on the violation of a blo^Jt^ impofed on^ Th« 
tbe ports of the enemy. In fuch a cafe the neutral, illnt^ 
merchant would have no ezcufe for odgaging in pre- y^^ ^^ 
mature and imauthorized fpcculatiou$< on the tein^Uf ?^^^ 
nation of fuch a blockade } but in the prefent cafe^ a. 
b^kade againft the enemy in the interior, might be: 
p;refume4 not to be co-e2;tenriYe in its confequen* 
ceSv and equally permanei^t with a blpckade im* 
pofed on the enemy's own port8« It might be eaD* 
]ppStcd to be of fhort duration, and fuch was the* ge-r 
neral opinion at the time. Notice had been given in. 
June. The veflel did not fail from Archangel till N^r 
vernier. In the intermediate time, and at that diC» 
ta^ce9 there was ample room to fuppofe, that the 
blockade had been removed ; and intelligence tQ . 
this eflFeft was given to the mailer by the Ham^^ 
burgh Conful at Archangel^ and tranfmitted allb 
from his owners zl Hamburgh \ in fuch an uncer-^ 
tain ilate of thix^gs, the contingent orders given to . 
' the mailer, were nothing more than have already been 
allowed to American veiTels, failing under an igno* 
ranee of what may be the flate of public affairs in 
Europe. The orders to go to Norway^ on the firft 
mtimation of the continuance of the blockade, muft 
be taken alfo,^ a^ part of the inftrudions — and if 
obeyed, as it appears they were by the declaration of 
the mailer^ who, at the time of the feizure, faid he 
was going to Norway^ they would have the eflfeft of 
removing all a£hial, as. well as all intentional offence^ 
aqd entitle the parties to the benefit of a deviation* 

Judgment. 

Sir jr. Scott. — ^Thefe cafes ftand upon one ground^ 
being the cafes of flaps belonging to the fame owner^ 

going 
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fThe going from Archangel^ with an avowed purpofe of. 

iRBNi. entering the Elbe. The mailer of the Irene had, as 
Jam, loih, it appears, received a letter from his owner, giving 

Ji8^ notice of the blockade, but expreffing an opinion, 
that it would not be of long continuance* Under 
this expectation he was directed to proceed on his 
intended dedination, to come off the Elbe^ and to 
enquire whether t^e river was then under blockade or 
not. It has been contended, that the blockade of 
the Elbe is to be confidered on different principles 
from thofe that are applied to other blockades, in- 
afmuch as it is a blockade not impofed upon the 
country^ but on the enemy in the interior ; that it was 
direded principally againft the enemy ; and that it is 
only incidentally, and by unavoidable confequence, 
that the trade of the neutral neighbourhood is made 
fubje£t to it. This rcprefentation is to a great extent 

true, and may, under circumilances that admit of 
any latitude of interpretation, entitle the parties to alt 
the indulgent confiderations that can fairly be applied 
to their cafe. — But all the general confequences of 
fuch a blockade muft be fuppofed t6 have been duly 
confidered by the Government impofing it ; and* when 
the meafure is once applied, the Court is under the 
neceffity of enforcing it, on * the only principles, on 
which any other blockade ever has been, or can be 
be eftabliflied. Were the Court difpofed to defert 
thofe principles, and to wancier into new fpeculations 
refpefting blockades, I do not obferve, that the gentle- 
men have even fuggefted the new principles on which it 
could aft. The Court is therefore under the neceffity 
of applying the fame general principles, on which all 
former deciiions on this right of war have been 

6 > founded; 
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founded ; though in fo doing, it would be difpofed^ . The 
undoubtedly, to apply them leniently, and vdth at- uem.* 
tendon to every circamftance that could entitle the y^^ ^^^j,^ 
parties to favourable confiderations. . The^ what are ^^^ 
the h€U i Thefe ihips had both received notice from 
the owner, that the Elbe was, at that time, in a ftate 
of blockade. It has been faid, that no fuch intelli- 
gence had been received from the Cmfulefibe State of 
Hamburgh ; though I muft prefume it had, becaufe 
as the notification was made to the Conful here, it 
was his duty to make the communication to the Con- 
fuls of his Government in foreign ports* And as 
the information had arrived at Hamburgh, and had 
been afiually communicated from thence to Archan^^ 
gel, by private channels, the fame commimication 
muft be fuppofed to have been made from public 
authority to the public Miniiler; or, if not, if there 
had been any negled, the confequence mufl be ihi- 
puted only to the State, 4md its officers, who are an- 
fwerable to their fubjeds for the confequence of their 
aegleft. It is laid indeed, that the mafters recdved 
contrary information from their Conful, and that 
they were told by him that the blockade was raifed ; 
though the averment does not, I perceive, diftindly 
ftate that, as appears by the evidence in this very 
cafe, but only that it would be .xaifed before they 
arrived. Had the information been more pofitive, it 
would be difficuk to attribute to it any fuch effed as 
would ferve to the indemnification of thefe parties. 
If this conjeftural information at Archangel proved 
falfe, they muft look for redrefs to their own Go- 
vernment, or to thofe employed under it, who gave 
fuch erroneous intelligence. If the information of 

foreign 



k 

I 



Ho cAos SETEKMiireD m tmc 

Thr fbracii nunifters could be deemed fufficieM to ezeitttpt 
imMVB. a party from ail penalty, there vrould be no end ot 
\^ jQjj,^ fuch excufes. Courts of Juftkre are compelled, I 
&Ia4- diHik, to hold M a principle of neeeflary caution, 
Aat the mifmfonnation of a* foreign mimfler cannot 
be received, ae a juftifkation for faiKng in adual 
breach of an exiftiag blockade; The letters of the 
otwner inform the mafters diat the blockade vrould 
probably be at an end before they arrived, and dire£b 
them to proceed for the Elie. Are thefe the orders 
Drhich owners ought have to given? I think not. 
The neutral merchant is not to fpecuiate on the 
greater or lefs probability of the termination of a block, 
ade, to fend his veffefe to the very mouth of the rfvef, 
and' iay, if you do not meet with the blockading force, 
eiatet — if you do, afk a framing, and proceed elfe^^ 
\rhere* Who does* not at once petx:eive the frauds to 
which fuch a rule would be ini;rodudory : Thie true 
rule is, that after the knowledge of an exJfting blbck^ 
ade, you are not to go to the very flation of blockade 
ulider pretence of enquiry. It is contended, how^ 
ever, on this point, that the parties are entitled to the 
fame equity as was avowed to American veffels during 
the laft war. But what was that ? That fhips fail«* 
ing from America^ before the knowledge of the block- 
ade had reached America^ fhould be entitled to a 
notice, even at the blockaded port; and that ihips 
failing afterwards, might fail on a contingent defti« 
nation even to that port, with the purpofe of calling 
at fomc Britijh port, or at fome neutral. port for in- 
formation; and that they fhould be allowed the 
benefit of fuch a contingent deftination to be af*- 
cercained and tendered definite^ by the information 

which 
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^hich they ihould receive in Europe. But in no cafe 
was it held that they might fail to the mouth of a 
blockaded port to enquire whether a blockade, of 
which they had received previous formal notice, was 
ftill in exiftence or not. If particular parties are in- 
nocent in their intention^ it is ftill a meafure o£ ne* 
ceffaty caution, and of preventive legal policy, to hold 
the rule general again ft the liberty of enquiring at the 
Vei^ mouth of the blockaded port, which would 
amount in pradlice to a univerfal licenfe to attempt to 
enter, and, on being prevented, to claim the liberty 
of going elfe where. It is next contended, that the 
mafter on being brought to faid, that he was not 
going to a blockaded port, but that he would go, in 
T)bedience to his inftruftions, to a port in Norway ^ 
and therefore that the claimant is entitled to the benefit 
t)f a deviation. But this comes too late ; he was 
takeh in the aft of going towards the blockaded 
j)ort. The a£t is, in my opinion, to be taken as 
completed by the attempt. If the owners are in- 
nocenty they muft, in law, be bound by the in- 
difcretion of their agent. But this is not a cafe 
of perfons fufFering merely by the mifconduft of 
their agents* The owners here are direftly im- 
plicated by • the inftruAions which they themfelves 
have given. It may fall hardly upon them, but I 
feel myfelf obliged to pronounce, that there would be 
no principle, upon which a blockade could be en- 
forced, if fuch excufes as thefe were to be admitted ; 
and that thefe veffels are fubjed to condemnation. 



The 

Sf It AND 

y*«. lotby 
1S04. 



VOL. V. 



THE 



gj CASES Determined in the 



y-. i.t«, THE TWILLING RIGET, Metz («), 

Freight, at what ^His was z cafe pn objeftion to the Regiftrar's Rc- 
oTcaptllX* *' P^^^> refpefting the amount of freight, that was 

^>deml^d> to be paid to this veffel aild feveral other (hips, under 
not nectffariiy a Decree of Reftitution with freizhu They were (hips 

to be taken « J <i r n • 

the chartered that had been captured on a voyage rrom Batavia to 
by confidwMion* Copenhagen^ under an affreightment to Mr. De Coninck^ 
and*^drfficu!nes, ^^^ employed in tranfporting to Europe the quantity 
arifiug out of Qf Bataviun produce which that gentleman had pur- 
chafed under contraft with the Dutch Eaji-India Com- 
pany — Vide Adm. Reports, Vol. 4. page 121. 

The Aft of Court fet forth, on the part of the 
owners, that the Ihip had been chartered at Copenha- 
gen^ in June 1798, to perform a voyage to Batavia 
in ballaft, and back to Copenhagen^ with a cargo, at 
the freight of 60,060 dollars, being equal to about 
120 rix dollars per ton.^ In the report, the Regiftrar 
and merchants were difpofed to confider this freight as 
above the juft rate, and allowed only what other (hips 
appeared to have contrafted for, about the fame time, 
95 dollars per toh. The freight was calculated at 
that rate, on the burthen of 2^s ^o^^j whereas it was 
ftated as a material objeftion> that the tonnage in the 
EaJi'India trade is not confined to the (hip- builders 
meafurement, but that there is an option allowed, of 
taking either that meafurement, or another known 
rule, according to the proportionate bulk and weight 
of certain articles. 



{a) L»tc war. 

On 
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On tins pointy Laurence and Robin/on. — The prin- The 
dpie of allowing to neutral ftiips their freight muft RiotV!^ 



neceflarily be taken with reference to the adual af- ~,]r7~ 
freightment under which they were employed, unlefs '^^ 
that contraft can be impeached as fraudulent^ or as 
fo extraragant as to be utterly irreconcileable with 
the general courfc of commerce at that time. In this • 
cafe, it is not attempted to impeach the terms on any 
fuch grounds. A third part of the price has aftually- 
been paid ; and it is certified by Mr. De Conincky who' 
has no intereft in this queftion, that the terms were 
the loweft terms, v^hich he was at that time able to 
procure. It is however faid, that, in the September 
preceding, he had chartered two other fhips, at the 
rate of 95 dollars per ton ; and becaufe thofe cafes 
happened to come to the knowledge of the Regiftrar 
and the merchants, that price is taken as the bafis o^ 
the calculation, although it is notorious that nothing 
in trade is liable to greater fluduation than the price 
of freight, according to the demand for ihipping, and 
a thoufand other circumftances that may affed the 
market. A fecond material objeftion to the report is, 
that the Regiftrar and merchants have taken the ton* 
nage at the fhip-builder's admeafurement only, without 
reference to the mode on which freight is csdculated in 
the Eaft^India trade, by which this {hip did adually 
carry 504 tons. For inftance, it appears to be the 
courfe of this trade in Denmark^ that, when fhips are 
chartered by the ton, an option ef eftimating the freight 
is always allowed to the mafter to take it either at 
2ooolbs. weight, or at 37 cubic feet, — that fome ar- 
ticles, fuch as fugar, tin, and wood, are ufually 
charged by weight, whilfl other articles are ufually 

o 2 reckoned 
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The % reckoned by cubic feet meafurement, and the refult 

RfCET. is according to Mr. De Comnck*s affidavit, that coffee 

y^n. nth, *^^ pepper make about 1380, or 13851b. per ton, 

*^^4- but never fo high as 1 400 — that of cotton yam 37 cubic 

feet weigh only 8oolb. — that this article cannot be 

reckoned at more than Soolb. — and that other goods, 

as well fpices as indigo and camphire, produced about 

I ooolb* per ton. The Court alked , whether the report 

had been framed with any reference to this mode of 

calculation^ and on being informed that it had not, 

^reded the report to be reconfidered under the 

obfervations, which were fully ftated in an affidavit of 

Mr. De Coninck. 

. On the other pointy the King^s Advocate contended— 
That the Regiftrar and merchants were by no means 
bound to adhere to the charter-party in the allowance 
of freight ; even when no imputation of fraud or im- 
provident extravagance could be fixed upon it ; that 
when the price of freight was much enhanced by the 
difficulties and perils of war, or by a mode of nayi* 
gation arifmg out of particular fpeculations of intereft, 
fhips engaging in fuch hazardous or peculiar trade, 
were not at liberty to charge to the captors the rate of 
freight which they might, under very honeft inten- 
tions, have contracted to receive from the ^ owner of 
the cargo. That this was decided in the cafe of the 
comihips, in the beginning of the laft war, and in 
the provifion-fhips from America^ which had con- 
trailed for a profit of near 80 per cent, owing to the 
diflrefs of France j but yet no more than a rea- 
fonable profit was allowed. Tliat the coiirfe of trade 
in which the fhips were engaged, in the prefent 

cafe, 
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cafe, was as little entitled to be &vourably confi- The 

dered as any could be, fince they had been en- rioet. 

gaged in a courfe of trade wholly unknown to them y^,. i ni,, 

before, to convey to Europe the produce of the Dutch ^^^^ 
fettlements of Bafavia^ fold under a contra^ which 
the Court had already pronounced Co be illegal. 

Judgment. 

Sir W. Scott.^t is agreed on sdl fides, that thefe 
cafes muft go again before the Regiftrar and mer- 
chants, to be reconfidered, on the objections that are 
made to the mode of calculating the burthen. It will, 
therefore, not be neceiTary foF me to fay much on 
that point, or to give any precife judgment upon the 
cafe at large ; becaufe if it fliould happen that they 
fee occafion to make a larger allowance on that fcore, 
it is probable that the difference between the parties 
may no longer be very material. At the fame time I 
will lay, that I perfedly accede to the principle that 
has been advanced, in fupport of the rule, on which 
the R^iftrar and merchant have proceeded, that the 
charter- f arty is not the meafurrhy which the captor in 
all cafes is bound, even where no fraud is imputed 
to the contrad itfel£ When by the events of war« 
navigation is rendered fo hazardcms as to raife the 
price of freight to an extraordinary height, captors 
are not necei&rily bound to that inflamed rate of 
freight. When no fuch circumftance exifts, when a 
ibip is carrying on an ordinary trade, the charter- 
party is undoubtedly the rule of valuation, unleO 
impeaphed; the captor puts himfelf in the place of 
the owner ^pf (he cargo, and takes with that fpecific 
lien upon it. But a very di£Ferent rule is to be ap- 

o 3 plied. 
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The plied, when the trade is fubjefted to extraordinarf 
rioVt.^, -riflt and hazard, from its conneftion with the events 



~ '"r"" of war, and the redoubled aftivity and fuccds of the 

Jem. I iin| ' ' 

1804. belligerent cruiiters. It appears to me, that this is a 
cafe of that kind ; and it may not be improper to 
advert, a little to the nature of the commerce in which 
this {hip was engaged, in the performance of a con- 
traft, which has been deemed illegal, both in this 
Court, and in the Court of AppeaL In fuch a fer- 
vice, it could not but have been confidered as an ad- 
venture of fome hazard^ to fend (hips on a new and 
. experimental trade, which was, in its eifed, to put 
Mr. Be Coninck into the pbce of the Dutch Ee^-India 
Company, The Owners would naturally look for 
their indemnification in an advanced freight, in terxnsi, 
which might not be in any degree unfair, or unreaibn- 
able between the parties, confidered as the premiutxis 
of a voyage eminently hazardous on account of its 
illegality, as againft the rights of this country. Mr. 
De Coninck alfo might look for his indenmfication to 
the Dutch Eaji-India Company, in the price, at which 
he had obtained this contrad, in confequence of their 
diftrefs, Confiderations of this nature might render 
it a real and fair contraft between the parties; but 
the freight, as a burthen ujxm the Englijh captor^ does 
not come loaded with all thefe confiderations, none 
of which apply to him. The cafes of the com fliips 
' do, I think, bear a feir analogy to this cafe. 1 re- 
member well, that in thofe cafes, a paper was thrown 
on this table, ftating the price not to be unreafona- 
ble, 'Under the opinion of fome of the raoft refpeS- 
able merchants of this town, that foch would be the 

price 
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price paid by the French confignee under the then The 
diftreffed ftate of the French market. But the Court ricet. 
faid, that they mijtook the principle^ and were ,de- j^n. mh, ' 
ciding a queftion of law — viz. that the captor was in '^°^' 
all cafes bound to. (land to the chartered price, if not 
.impeached by the real prices of the market. The 
principle of that decifion is not, in my opinion, im- 
properly preffed into the prefent cafe ; and it does fufS- 
ciently confirm the general pofition, that captors arc 
not in all cafes bound by the terms of the charter- 
party, though they may not be colourable, or liable 
to any imputation of fraud. At the fame time, the 
Regiilrar and Merchants will not depart from the 
charter-party without good caufe, and without look- 
ing on all fides for information. Something has^ 
been thrown out, in argument, as if they had look, 
ed no farther than to the two particular cafes, in 
which a freight of ninety-five dollars per ton 
has appeared to have been the freight ftjpulated 
for a fimilar voyage in Copenhagen^ about the 
fame time. I cannot fuppofe that to be' the 
cafe : On the contrary, knowing their experience in 
matters of trade, their opportunities of information^ 
and the ft rid fenfe which they entertain of their duty, 
to the Court, and to the public, I am to fuppofe, that 
they look abroad on all fides, to obtain all podlble 
information that may enable them to do juftice between 
the parties. I confidcr their report not as an opinion, 
formed only with. a reference to thofe two cafes of Mr. 
De Coninck^ but as the refult of deliberate enquiries, 
by which they were led to confider this allowance as 
an adequate freight for fuch a voyage, under all the 
circumftances that were fairly applicable to it. Affirm* 

04 ing 
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TwiTl^n ^^ *^ general principle, I fliall r^fer the report bacl^ 
RiGET. for their reconfideration(^). 



Jan. nth, 
1804. 



7"- »'», ITIE INDUSTRIE, Rolff (A> 



2S04. 



Exptncesofun- HThis was z qucftion refpeftinc: the expences of 

livtrry and ap. * ,. , , ^ . ^ t. ' 

prnifemrnt, how unjivery and warehoufing, viz. on whom tney 
rct'in'r'" Aould fall. 



/tanccsof tbti 

C4fC. 



King^s Advoeat€.-^\n this cafe there has been a nc- 
ceffity for farther proof to obtain refutation of the 
cargo, which fully juflifies the feizurc, and made it 
necefTary that the cargo fhould be milivered, and 
lodged in warehoufes. The expences incurred on this 
account can fall therefore no where but on the pro- 
perty — that is, on the claimant, if he obtains reftitu- 
tion,— on the captor, if the cargo is eventually con, 
demned. Such has been the pradife in numberlefs in- 



(a) In the amended leport, (he Rcgiftrar and Merchants formed 
their computation according to the taiKF of the Eaft India Com- 
pany, for the regulation of freights ip India ; and albwed a farther' 
f»nu On this mode of calculation, alfo a farther obje^ton was 
taken in the Kron Print%^ that it did not afford an adequate profitf 
not even an indemnification for the out-(it> aad other rilks on fuch 
ar voyage.— That the mode of calculation by a proportionate efti- 
mate between the weight and bulk of articles was now admitted t9 
bt the true principle, according to the praAice of the Eaft India 
Company, though the allotment of weight for cubic meafurement 
1% as greater ai:cording to that tariff, than in the calculation adopted 
in the Danifb trade. That in taking this more favourable calcula- 
tion as to ftowage, the report (hould have taken at the fame time 
the rate of freight given \n xhc Eaft India Company's trade, which 
was about £2^ per ton," confiderably higher than the rate 
allowed in tliis report. The refolt of thcfe objeaiona will be 
noted> when they arc finally concluded, {b) Xnte war. 

fiances^ 
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ftances, and no objection has been made to it. Thia 
confent can have proceeded only from the general un- 
derftanding of the mercantile world, as to the pror 
priety of fuch allotment. Since it is difputed, however^ 
in this inftance, it is hoped, that the court vrill fandion 
by its decree, the rule which has hitherto prevail- 
ed on the general ujiderftandiag and agreement of 
parties. 

On the other Jide^ Laurence.'^^oweyeT many cafes 
may hav^ pafTed by confent on this point, the' Court 
will, it is prefumed, paufe a little before it gives a 
judicial {an£Hon to any fuch rule* The captor is the 
perfon fuing out the commiflion in the firfl inftance^ 
and if he is at liberty to do this at the expence of the 
cargo, he may, in many inftances, collude with the 
mailer of the ihip, and fay, *^ take your veiTel, and^ 
be gone,'* and thus fend away the perfon whofe duty 
it might be to claim, or at leaft to give the n^eifary 
information to the correspondent of the owners of the 
cargo. The cargo will be detained by thefe means in 
die hands of -the agents of the captors to their emolu- 
ment. The captor is the perfon firft charged with the 
expence, and he cannot fhift it off on the claimant, 
without fhewing that it was fpecially necelTary for the 
prefervation of the cargo. 

Judgment.^ 

Sir W. Scott. --This is the cafe of a cargo purchafed 
in the colonies of the enemy, a trade expofed to par. 
ticular fufpicion, and in which the fame degree of 
proof, which may be fufficient in ordinary cafes, may 
pot always be fatisfaftory. When the mafter failed 
from Hamburgh, the claimants told him that they were 

9 ' the 



The 
Inbustrt. 

i3o4. 



9' 



CASES DETERMINED IN THE ; 

Tb« the owners of th^ cai^o, but gave him no inftru&icms 
lyputT&Y, ^^ claim for them in cafe of capture On being brought 
^180!!^*' into this country a$ a pri^e, he claimed the (hip, but 
jiot with any precipitation, or in any fuch manner at 
id r^fethe flighteft fufpicion of collufion. The cargo 
required further proof: The mafter was under no obli^ 
g^tion to flay for it, nor had the captor any right to 
detain him, or to make a warehoufe of his fliip. Whea 
the veffel is liberated, the cargo muft be preferred 
fomewhere. The ufe of warehoufes becomes abfo- 
lutely neceffary, and for the benefit of thofe ultimately 
entitled to the property. Inftead of being a meafure 
likely to lead to collufion, between the mafltr and the 
captor, it appears to me to be no inconfiderable check 
on the captor, that he fhould have thi6 heavy expence 
to pay, if, at lafl, he obtains condemnation. He 
would rather be induced to keep the fhip as long a« he 
can. At prefent I (ball abftain from laying down any 
general rule upon this quellion, without farther delibe- 
ration. Under the drcumflances of this cafe, the 
expence appears to have been incurred from a neceffity 
ariiing out of the cargo, and I fhall decree thera to 
fall as a charge on the property (a). 



7'''-*7th, THE OCEAN, Hakmsen. 

1804. ' 

^////s merchant HTK^s was a cafc jof a claim given on behalf of Mr. 
fcuied ill Hoi/a^j p a Briti/h'hom fubieft, who had been fettled 

at inc breaking t»/T C 

out of hoftiiiiics, as a merchant in FluJhinZs but who, on the appearance or 

tui taking early __J^ ^ 1 

mciirures (o re- 
move— rcftitu- {a) In the cafe of the Peggy ^ March 8, 1804, si fimilar dccrqc 

^^^^* was made» that the captor ihould be liable to the Marlbal for th^ 

expences of appraifement and unlivery, but that he (hould be 

conddered to have a demand againU: the goods for fuch expences, 

to'bc charged rateably on all the properly reftored. 

approaching 
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approaching hoflilities, had taken means to remove The 
himfelf, and return to England.— The affidavit of the ^'^"'''' 
claimant Rated — That in the month of July 1803, ^^ '^l%oI!^' 
adually effefted his efcape, and returned to this coun- 
try; that he had adually diflfolved his partnerihip ; 
and that he had continued to refide in Holland after the 
war, only und^r the detention fo unwarrantably ap- 
f^d to all Englifhmen refident in the country of the 
enemy at the breaking out of hoftilities. 

Judgment. 
Sir W. Scott. — This claim relates to the fituation of 
Britijb fubjeds fettled in foreign ftates in time of ami- 
ty, and taking early meafures to \dthdraw themfelves 
on the breaking out of war. The affidavit of claim 
ftates, that this gentleman had been fettled as a part- 
ner in a houfe of trade in Holland^ but that he had 
made arrangeiiients for the diflTolution of the partner- 
jhip, and was only prevented from removing perfon- 
ally, by thp violent detention of all Britijh fubjefts, who 
liappened to be within the territories of the enemy at 
the breaking out of the war. It would, I think, under 
thefe circumftances, be going farther than the prin- 
ciple of law requires, to conclude this perfon, by his 
former occupation, and by his prefent conltrained rcfi- 
tlence in France^ fo, as not to admit him to have taken 
himfelf out of the effeft of fupervening hoflilities, by 
the means which he had ufed for his removal. On 
fufficient proof being made of the property, I (hall 
be difpofed to hold him entitled to reiUtution (a). 

THE 

(tf ) Su in the Doomhaa^f reftitution was decreed to A> B, re- 
moving from Holland^ of a (hip and parts of the cargo atlolted to 
him on the diffolution of the partjierihip» for the puxpofe of hit 
removal. The fituation of Br'Ut/b fubje^a wiihing to remove 
from the country of the enemy on the tveot of a war, but pre« 

vented 
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j^n.ni\^, TOE ISLAND OF TRINIDAD, andiu Xkpcni^n. 
'**^ ciesy with th^ Saint Dam aso, captured in pftrt^ and 

and other Ships de/iroyedy during the late war. 

Joint capture in npHis was a Queftion on ioint capture, as to the riffht 

the fut render of 1 ^ J -t r i 

TriniJiid,-- ot leveral ihips to Ihare m the capture ox the 

le^howconn"* iiland and its dependencies, and alio in a Spanijb 
tA^ncS"^- fquadron, captured by the Britijh forces under the 
l|^-(!I!whelhlr" command of Admiral Harvey and General Sir Ralph 

from th^ agree- AbercrOlllbie. 
menc to capitu- 
late, or from the _ 
formal oxecuiioa JUDGMENT^ * 

y«^,.^Thc ' Sir W. S^(?//.— This queftion arifes on the capture 
did n!Jt rend " it of Trinidad ^ as to the title of the feveral parties to 
<Se^ poi^. ihare in the property taken at land, and in the capture 

of one veflTel, and in the diilribution of his Majefty's 
bounty on the deftruftion of others. The parties 
claiming to ihare fland on very different grounds, and 
the queftion is, which of theie five ihips are entitled 
to any, and to what part of this capture. The claims 
$ire given feverally on the part of the Alfred^ Diilaiarj 
Bittern^ Zephyr^ and Pelican. It appears that the 
TLephyr and Pelican were a part of the force originally 
deilined on this expedition, defcribed as an expedi^ 
tion for the capture of the i/land of Trinidad, a7id the 
de/iru^ion of a Spaniih fquadron which was known to 



♦-^ 



,.U ' JH-' ■" 



vented by t(ie fudden ini^erruption of hofiilities from taking mea- 
fures for retnovlngy fufficiently early to enable them to obtain refti- 
tution, forms not unfrequently a cafe of confiderable hardfhip in 
the Prize Court. In fuch cafes it would be advifc^able for perfons 
fo iituatedy on t^heir actual removal,, ta make application to go* 
▼emment for a fpecial pafs, rather than to hazard valuable proper* 
ty» to the effe£i of a mere previous intention to remove, dubious as 
that intention nuiy frequently appear under the circumilances that 
prevent It from bcin^ carried into execution. 
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be lying iberei Thefe were the two objefts of the ex- The 
pedition ; and if I could go along with the argument, xwir*"* ^' 
and confider thefe obje£ls as infeparable^ and as form- 
ing one integral capture^ there might be lefs difficulty 
in determining on the whole claim of thefe two 
fhips. The ifl^d, its fort, and ammunition (lores, 
may be taken as one definite colledled thing; but 
there is furely a ffezt diftin£tion between them, and 
fuch moveables, as a fquadron of fhips, which might 
be there to-day, and gone to-morrow. It would, I 
think, be a great deal too much to fay, that the cap« 
ture of the ifland is neceffarily to be identified with 
the capture of the fhips. The proceeding might pro- 
bably be different for the reduftion of thefe two de- 
fcriptions of force. The fhips might be taken months 
before the ifland j and if the /raptures were at* different 
times,they would (land on very different confiderations j 
and it would by no means follow that the Zephyr and 
the Pelican were entitled to fhare in the fhips, becaufe 
they might be entitled to fhare in the capture of the 
body of the ifland. Then what other principle is there 
on which the claim of thefe fhips, as to the 5/. Damafoy 
can be fuftained ? It is faid that they compofed part of 
the original forte fent on this expedition, and that if they 
were detached on any colbteral purpofe tending to the 
xommon fervice, they would flill be entitled to fhare. 
I fear the fa6b will not bear out tljie ppfition, fmce the 
purpofe on which the Zephyr feparated was, to chace 
a French privateer, which might have led her off to a 
very great diflance. Can it be contended, that, if 
the tranfafikion had taken place during her abfence, 
ihe would have been entitled to fliare ; I think 
not. If the detachment had been for a purpofe 
clearly collateral, fuch as the fetching provifions 

or 
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• or ammunition, it might have been different; bac 
 •■ this is a diftinft fervice on which the Zephyr was de- 

nched ; and the Pelican fcparated by ftrefe of wea- 

t. ther, and had in effect never joined the fquadron. 
The neceflary fefts, therefore, are not Jaid, on which 
the jMiDciple of aflbciation can be applied to their 
cafe, and it will be utterly impoiEble to fuftain their 
claim on that ground. Then what other ground 
is there f I have already faid, that the capture of the 
fliips is not to be identified with that of the ifland ; 
and therefore if it is contended that they are entitled 
by reafon of having joined the fquadron, it muft be 
fliewn that the jundion had taken place at the time 
of ihe capture of the veffels ; and this muft be madi 
out upon clear and difljnfb proof, and not merely 
upon evidence of a vague and conjeflural nature. 
On this point there is indeed the evidence of a perfon, 
to whom the Court would be induced to pay great 
attention, as, to other diftinguifhed qualifies, be adds 
that of a mind entirely above all prepoffeffion or bias. 
This gentleman, Admiral Harvey, ftates it ** to be 
his opinion, that thefe veffels mull have been in fight 
on the evening before the fliips were fet on fire, and 
the S/. Bamafs was taken." He ftates the grounds 
of his opinion, which appear to be perfectly rational 
and juft, and if fupported by the evidence on the 
part of the vefiels themfelves, they might have beeh 
very material. But the Court is bound to expeft that 
the being in fight fliouid be proved by fome direft 
evidence, applying to the feft, and not merely by 
opinion, formed upon the conje£lures of any per* 
fons, however refpeftable they may be. The refuit 
of the evidence on this point falls very fhott of the 
necdfary effed:. Mr. W*rd fays only, that ** when 

they 
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they joined, they faw the remains of fit frigate burn- Th« 
mg/* Thif by no means proves, what can be con- TrinidYd^*c. 
fidered as a prefence at the time^ when the deftrudion j„^ ^^^ 
of fome Ihips, and the c^ture of the St. Damafo z<<%, 

took place. The manner in which the witnefs ex^^ ' 

prefles himfelf rather implies, that they had beeil 
already deftroyed; and it would be a conftruSion 
very wild and unwarrantable to hold, that, if they 
arrived whilft the aiflies were fmouldering, they would , 
ftill be in time. It is faid, that they heard the ex* 
plofion* — ^But it is a common phrafe not more con- 
temptible for being common, that hearing is not 
feeing ; the explofion of fuch a body as a fhip of war, 
would be heard to a (tupendous diftance. It is a well 
known fa£t, that, in the famous battle in the Downs^ 
the exploiicHi was heard in St. Jameses Park^. and was 
made the foundation of a mathematical calculation by 
Sir William Petty y wth relpefl to the velocity of the 
progrefs of found ; lb, with regard to the conflar 
gration, the atmofphere would be illuminated to t 
prodigious diflatice, but it would be ludicrous to fay, 
that all, who were within the reach of thefe appear- 
ances produced by the fire, are to be taken in law as 
prefent at the occurrence itfelf. As to the St. Da- 
mafoy that veffel was taken afterwards without con- 
flagration or explofion^ fub Jilentio ^nd /ub tenebrls 
both. Upon the whole cafe of thefe two fliips, 
then, I am of opinion, that the purpofe on which 
they had feparated, was not collateral or fubfervient to 
the general defign, but divergent and diftinft ^ that they 
were not prefent at the capture and de(lrU£tion cA 
the fquadrdn, and that it would be going much far- 
ther than the Court is difpofed to go, to fay that they 

can be entitled to fhare in that part of this capture. 

8 . .^ 
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The As to the capture of the ifland, it does appear thiit 
^kiNiDAb,&c. they were in fight the preceding evening, and there-* 
j^«. 27th^ fore whether the point of capture is taken, either at 
*^^ the fifft overture for furrender^ or at the capitulation^ 
or at the formal figning, thefc fhips were cleatly pre- 
fent^ and entitled to (hare in that part of the general 
capture. The claims of the three other ihips ftand 
on a diiferent groUndi The Dilator and the Alfred 
had not been under the command of Admiral Harvey 
before, but had been fent to reinforce him, and join in 
the operations. The Bittern had been under Admiral 
iJarvey^ but had been fent away to Barbadoes for 
letters and difpatches, not with orders to join fped* 
ficaily at Trinidad^ but wherever fhe could find him*. 
. As to thefe vellbls, the queftion is, WhetheV they had 
arrived in fuch time, as to be prefent at the adual 
reduction of the iiland ? which makes it neceflary to 
determine, what is to be taken as the time of capture, 
whether the firft overture of furrender on the evening 
before, or the final agreement, or only the aftual 
figning of the capitulation ; it being equally clear, 
and admitted, that at the firil period, they Were nsi 
prefent, at the two latter periods, they were. Now, 
I cannot but think, that it would be too much to fay, 
that the tranfaSion of the evening before their ar- 
rival was a complete and abfolute agreement, becaufe 
many things might have occurred to defeat fuch a 
negpdation ; and it would, I think, be to place an 
important queflion of this kind on a very uncertain 
footing, if the aftual capture could be dated from the 
moment of the firft overture. Terms were to be 
entered into : Of thefe fome might be rejefted as too 
hard on one fide, or as too indulgent on the other. 
The negociation might, in the mean time, be broken 

off. Adifpofition to furrender was exprelfed on the 

even- 
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evening, but a great deal of deliberation was neceffary . The 
<Mi the reciprocal propofitions. Frequent mcflkges t»isibAD,*c. 
paiTed the next day under a flag of truce, which (hewed "^"7"^^ 
th^t much was yet to be done. It would, I think, be **®4- 
too much to fay, that the furrender could be confidered 
as complete, till the next morning when the capitulation 
was aftually agreed upon. At this time the (hips were 
certainly in fight ; Admiral Harvey fays, *' that they 
were there before the Cgnature;" and he infers, I think, 
.upon good grounds, that they had been feen from the 
iflahd, and were themfelves within fight of the ifland, 
before they were defcried from the fleet. The evi- 
dence does afford a reafonable prefumption, that they 
were there before the aftual agreement of furrender j 
and therefore "without bringing into difcuflion, how 
far it might have been fufEcient to have arrived before 
the figning and formal execution of the articles, I 
Ihall pronoimce them entitled to fhare in the capture 
of the iiland, but not in the capture of the (hips 
which took place the evening before. 



NOSTRA SIGNORA DE BEGONA, Ybriniga, j,n. ^^a, 
y Mtfter. *^^^ 

IN this cafe a queftion arofe refpefUng the contra- Contr..band. 
band quality of rofin, going fropi St. Sebajiian to p rcntrofa 

* f. ^y. ^ inilitaiy equip- 

the port or Nantes. wtm, mr u»U 

truimnj. 

On the part of tbe captors^ the King^s Advocate con- 
tended — That it was an article much ufed as an in- 
gredient in various military preparations, and that it 

was to be dt^ined contraband* 

VOL, v. H Judgment. 



98 



CASES DETERMINI^D IN' THE 



SiCNORA Dl 
BlCONA. 

Jan. 31ft, 
1S04. 



Judgment. ^ 

Sir W. Scott. — Are there any cafes in which thfsr 

article has been held to be contraband, or a deftina-* 

tion to a port merely mercantile ? If it had been gcAng 

to a military port of the enetny, I (hould have had no 

hefitation, as there are many cafes in which, under 

fuch circumftances, it has-been deemed contraband. 

—Going to a mercantile port {a\ it is not, I think, fo 

decidedly of a warlike nature, as to be excluded 

from the favourable confiderations that are applied to 

other articles ancipitis ufus. I (hall therefore decree 

reftitutlon. 



¥th. "th, 
1S04. 

l^ational cha- 
lawlcr uf I na* 
tive Frtnehman^ 
an aflerted >^m#* 
riemn fubjed, 
hut perfonaliy 
piclVni in St, 
JJoKi'ngOf fliip- 
ping goods for 
FmftcCf and 
dcfcribed in the 
evidence at a 
Trtnch merchant. 
The native cha- 
ncer held to be 
revelled. 



LA VIRGINIE, CoiGNEAU Mafter. 

npHis was aqucftion on the national charader of the 
claimant Mr. Lapierre^ claiming property fhipped 
by him in St. Domingo for Bourdiaux. The affidavit of 
claim ftated him to be an American fubjedl ; and in his 
atteftation, which was exhibited in further proof, it 
appeared that he had failed from iVifw York to St. Do^ 
mingo in September 1802. 

Infupport of the claim it was argued— That he was 
to be taken as a perfon domiciled in America^ though 
abfent on temporary bufinefs in the colony of the 
enemy at time of the fhipment; that it did not 
appear how foon he had again returned to An\ertca^ 
farther than that he was there in Augyft 1S03, when 
the atteftation was made. 



{a) Santa Bona Ventura. Rofin on board a Portttguefe (hip t» 
Nantei, rcftorcd to the owner of the fliip. Die. izih, 1747* 

Ott 



I 
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0/1 the other Jide it was faid— That his name im- ^ la 
}>lied him to have been a native of France^ and that 
his return to America^ after hoftilities, would not ^'^i^^' 
operate to proteft this property^ fliipped by bim as a 

perfon refident in St* Domingo. 

•  

Judgment* 
Sir W. Scott. — I Ihould entertain no doubt in this 
cafe, if it appeared that Mr. Lapierre was originally 
a native of France^ becaufe it is always to be remem- 
bered, that the native character cafily reverts, and 
that it requires fewer circumftances to conftitute do- 
micil, in the cafe of a native fubjdd, than to imprefs 
the national charader on one who is originally of 
another country. If it could be inferred, that he had 
been originally a French merchant, and was at the 
time of fliipment refident in St. Domingo^ and (hip- 
ping property to Old France^ I ihould have no hefi- 
tation in confidering him as a Frenchmctn. Had the 
fliipment been made for America^ his aflerted place 
of abode, it might have been a circumflance to be 
fet in oppoiition to his prefent refidence, and might 
afford a prefumption that he was in St. Domingo only 
for temporary purpofes. But this is a fliipment to 
trance^ from a French colony, and if the perfon is 
to be taken as a native of France^ the prefumptioH' 
would be, that he had returned to his native cha- 
tader of a French merchant. Then* as to the point, 
oa which I fay the only doubt remains, the depofi- 
tions of the mafter may, I think, be taken to fupply 
that deficiency. He fays, ** that he received the cargo 
frtm French merchants^ and that it was the property 
^' the laden and other French fuhjeSs^^ This reprc- 

H a fentation 
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La prefentation does very mi!ich fortify the prefump^ 

VlYaCNFE. 



tion, that Mr. Lapierre was confidered by the mafter 
^1%^' ^ ^ Frenchman^ and that he was refident at Saint 
Domingo on the ordinary footing of other French mer- 
chants. On this view of the cafe^ t {hall pronounce 
his chim/ubje£l to andemnation. 



fubftantiatcd. 



M.t3A, THE ANNE, Bicknelj- 

1804. 

( Inftance Court. ) 

Claim of faivage ^His was acafe of iaivage, brought by .the owners 
LeATp^nc^ andmafterofthe£//2tf*^/i&,aflavefhip,forlalvagc 

fervices alleged to have been rendered to the Atme on 
the coaft of Africa. 

It appeared that the Anne had been in confiderable 
diflrefs from an infurredion of her flaves, but that thid 
infurre£tion had, in fafi:, been quelled by her own 
crew, on the night before the Elizabeth came up* 
A fecpnd infurrefUon was alleged on the part of the 
Elizabeth^ but not proved. On this and other fa&s 
relied on in numerous affidavits, the Court expreilibd 
an opinion generally to the following e&e£t. 

Judgment. 
Sir W* Scott. — This demand is made againft the 
(hip and a valuable cargo for faivage, but I do ndt 
think that the claim is in any degree fupported. 
Two pleas are fet up : Firft, a refcue from an in- 
furre£tion of her own flaves j but that appears to 

have 
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have been fubdued before the Elizabeth came to her The 
affiftance. A fecond infurredion is alfo alledged ^'""' 



^f the Butlers and Linguijlcrsy who are officers of ^'^^gj^*^* 
the nations of the coaft, with whom they were car- 
rying on their traffic ; but this is not in uny man- 
ner proved* A diflPerent turn is now attempted to 
be given to the claim of falvage, by refolving it 
into a general fuperintendance, and affiflance ren- 
dered to the mafter of the Anne^ who was almoft 
entirely deprived of his own crew, and was him- 
felf dilabled from continuing in the command and 
management of his vefTel, by illnefs. Several of 
the people who appear to have gone on board « 
to render affiflance, were paid at the time* la 
the whole circumftances of the cafe there is 
not a pretence for conftru^ing a claim of falvage 
on fuch fervices. If any refcue had been efFefted 
out of the hands of thf infurgent flaves, I (hould 
have pronounced for falvage, as I did in a former supn,vai,4« 
cafe. For although there may be a general duty ^' "^' 
mcumbent on all perfons to render affiftance to 
others in diftrefs, yet when there is a danger in«. 
curred, and a refcue eflFefted, it appears ta me to 
be an aft juftly entitled to remuneration, as a falvage 
fcrvice. No fuch cafe is made out by thefe partieSi 
aA4 1 fl)all difmifs the fuit* 
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-F'^- »7ih, REBECCA. Maddick, 

(Injlance Court ^^ 

Bottomree bond fjijjjg ^^s a qucftion Oil ^i bottomree bond, executed 

pur in fuir ongi- J[ • t ^ o r r- i-/L 

naiif on the part in MarfetlUs in 1 702, by the mailer of an Engiijb 

of aFrench mcr- ^, r>, . i • t_ • rUi. 

chant in 179*— veflel, to Mr. Guerin^ a merchant m that aty. ine 
th/^iaft wll^ warrant was extrafted 24 December j i79^j by Mr, 
x^rS V^ellujon, on the part of the French merchant. 
toTe f* rthTrro. ^" ^^^ breaking out of the war, the defendant apt 
fecuicd on the pearcd ^nder proteft pleading alien enemy. In I796t 
tifh merchant, to an anfwcr was given in to the proteft, and a reply to 
<iotf^-^roV a", that anfwer, and nothing fmce was done by the parties 
ln«ecutionr tiU March 1803, when Mr. Thellufon continued the 
^rocecdirigsf "''' procccdings in his own name, ftating that the bond 

had been transferred to him, that he had paid the pOf 
ney, that the original bond holder had become a bankr 
rupt, and that he had no other means of recovering 
re-paynipnt of the mcmey advanced. 

Agatnji the bondy Arnold and Swabey contended—? 
That the fame objeftion that exifted in 1793, ** of alien 
f 72^/7^3" 'applied equally at this time; and that the 
bond could not be enforced now in favor of the ori- 
l^inal holder ; that the opportunity of recommencing 
the fuit in the interval of pe^ce had been waived ; and 
that after this lapfe of time, the other party would 
naturally confider himfelf as reUeved from all farther 
pbfervance of juftice on this demand j that as he had 
appeared originally under proteft to the jurifdidtion of 
the Court, it was not neceflary that there fhould be 
§ formal difmiflal, ths^t it would not be reafonable 
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that the fuk ihould now be taken up de novo on the Th« 
part of Mr. Thelluffbn. R^ecca. 



On the 0tberjide the King^s Advocate and Robinfon 
contended — ^That the intereft in bottomree was in 
its nature transferable, and had in this inflance been 
regularly transferred, by indorfement, to Mr. TheU 
luffon^ in the courfe of his dealings with the original 
holder ; that the firft commencement of thefe pro- 
ceedings was in December 1 792, before hoftilities, and 
when the obje&ion of alien enemy did not apply; 
that with refped to the original holder, as there was 
no objefticHi to his competency at that time, his right 
would have revived after the cefifation of hoftilities ; 
that, in the prefent form, the objection to the perfona 
Jlandi injudicio would be obviated as well by transfer 
to an unobjedional perfon, as by a removal of the 
obitacle applying only to the original holder by reafon 
of the war exifting between the two countries ; that 
it was but a queftion of form, whether the proceed- 
ings, on the part of Mr. TheIlt4ffbn,{tio\i\d be engrafted 
on the former proceedings, or be commenced de novo \ 
wd that it was not a confcientious objedUon to be 
made on the part of the Defendant— for whom the 
money had been received, and bona fide converted to 
the fervice of his ihip. 

Judgment. 
Sir W. Sco//,— The warrant in this cafe was taken 
out in December 1792, by Mr. Thsllujfon, defcribing 
himfelf tiB the agent of Mr. Guerin^ a French merchant 
now become an alien enemy, and confequently a per- 
ion, ou whofe behalf the Court could not^ on any ge- 
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The neral grounds, fuftain the claim, or enforce any intereftt 

.._ 1. This has been at all times fo fixed a principle in thd(^ 

^iicH-'*' Courts, that even in cafes of ranfom, which were for- 
merly legal contrafts, and contrafts arifing out of the 
events of war, the ranfom could not be put in fuit on 
the part of the enemy : Proceedings were always carried 
on againft the owner in the name of the hoftage fuing 
for his liberty. It is true, indeed, that a bottomree 
bond is a negociable intereft, which may be transferred 
and put in iflue by the perfon fo acquiring it. But 
"" the French merchant is the perfon here defcribed as 
interefted, who now (lands under the fame incapacity 
as he did before, Mn Thelluffbn being only the agent 
inftituting the fuit in his behalf. There can be no 
doubt, therefore, that the original 4>roteft was well 
founded. The parties (hould have been difmifTed, 
and then the aftion might have been entered on the 
part of the prefent holder in bis own right. But 
this has not been done, — and now, after an interval 
of twelve years, during all which time, I am told, that 
Mr. Thellujfon might have followed up the proceeding 
on his own behalf, I cannot think it a reafonable de- 
mand on the Court, to give parties the advantage 
of a ftale and antiquated claim, to fuflfer them to 
make the Court the depofitary of their flumbering 
rights, and then to come and revive them, when from 
lapfe of time it is become utterly impoflible to afcend 
to jhe whole juftice of the cafe. It is faid, that there 
is no , ftatute of limitations applying to fuch a cafe.— 
Perhaps not. Indeed there are few queftions in thelp 
Courts, to which any precife limitation is prefcribcd ; 
but there is furely a principle of limitation, in the ad- 
miniftration of every fyftcm of jurifprudence, to be de- 
rived 
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rived out of the nature of thingS5 which does entitle The 
the Court to avail itfelf of the univerfai maxim " P/^/- ^!1..^^ 
lantibusy non dgrmientibus fubveniuni leges.'' In quef- ^'^i^^' 
tions of bottomree, more efpecially, t^e Court is 
bound to expeft particular vigilance j becaufe, al- 
though bonds of this kind are to be fupported with a 
high hand, when clear and fimple, they are, in many 
refpeds, things to be narrowly watched. Bottomree 
is a tranfadion which affords great opportunities of 
collufion ; and therefore on the very account of the 
importance given to thefe bonds, they are to be pur- 
fued with exaft attention, and with very ^dive dili- 
gence, in order that the Court may have the opportu- 
nity of confidering them in their recent origin, and with 
a view to all the circumftances on which their honeft 
validity may depend. It may, perhaps, be difficult to 
point out the Statute Law, or precedent, by which 
this enquiry is barred ; yet adverting to the confident- 
tions which I have thrown out, I do not think it in- 
cumbent upon me to lend the funflions of the Court, 
to enforce a bond which has been fuffered to fleep fo 
long, after fome of the parties are become bankrupt^, 
and a thoufajid other tranfaftions have mixed them- 
felves with their affairs. The objeftion is not to be 
confidcred as reflinj; whojly oi^ fomi : Form, in this 
inftance, is in np finall degree the real fubflance of this 
cafe. The warrant was entered on bqhalf of perfons 
now become alien enemies. Their claim the Court 
ci^nnot fuflain j and as to the interefl of Mr. Theliuffon 
under the transfer, it is not fuch a one as the Court 
will, after this interval of time, think itfelf bound to 
fafprce. iVs the parties have appeared originally 

wnder 
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The then bear the American chara&eir ; but the anfwer is 
'^^*'^' obvious, that although the treaty was of that date, it 
/<*. i7th, ^j^s not at this time ratified, and as the efFeft of a 
Treaty depends entirely upon the ratification, the 
mere engagement on the part of France would not be 
eSe£tual to imprefs the American charafter, at the 
fame time, that it may be taken as au ad of owner- 
ihip, and as ftrong evidence of the complete pofleflion 
which France conceived herfelf to have obtained of 
that colony^ 

On the other fidey Arnold and Swabey. — ^Whatever 
engagements might have been entered into by Treaty, 
the national charader of the place could not be deem* 
ed to be altered, till that engagement was carried into 
efied, and afhial pofleffion had been conveyed imder 
lU This is to be contended, on the fimple principle 
common to all law, that pofleffion is the fubftantial title 
of property, and that without that, the ftrongeft fpecula- 
tive interefl: is only a right to the thing, but not in the- 
thing, a right to demand pofleffion, but not the full 
right of property itfelf. Till pofleffion was adually 
given, no change of fovereignty can be held to have 
taken place. On this fliort ftatement of the general 
law, as applicable to all property, it will be fuffi- 
dent to reft the whole queftion as to principle. It is 
material, therefore, to enquire what pofleffion had 
adually been taken in the prefent inflance. It is not 
neceflary to difpute whether the whole eftabliihment 
Ihould have arrived or not ; becaufe here no part of the 
^abliihment could be faid to have arrived, inafmuch as 
the coniUtuent charader, the perfon charged with the 
power of coitOituting this fettlement to become a part of 
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iheFreru:bAomndonSjhadnot2Tnytd. Mx.LauffkrthdA The 
been fent forward as a fubordinate officer^ to arrange ^"^' 
matters for the delivery, but the capacity to accept de- ^'f^J?**** 
livery was never communicated to him, as the accredit- 
ed officer oi France for that purpofe. A delivery to him, 
not authorized by fome public commiflion to accept, 
would not have been a delivery in law to France^ nor 
have enured to the due execution of the Treaty. That 
Mr. Laujfart found means to circulate fomething like 
a public proclamation, is not neceflarily a proof of 
fovereignty ; his own letters, and feveral expreiOons 
to be found in thefe papers, fhew that it was not fo 
confidered at New Orleans. One letter mentions only 
that Citizen Laujfart had publifhed a high-founding 
proclamation, and that he was waiting to fee the 
*^ effe£t/' The proclamation itfelf does not contain 
a word indicating that he had taken pofTeffion. In 
another letter it appears more obvioufly that he had 
net, from thefe terms, '^ If the taking pofleiBcm had 
'^ taken place, I ihould have given the nationality to 
^ Mr. Merriany and he would have put himfelf in rule 
for obtaining it ; as it has not, I have recommended 
him to, go to France^ &c.*' In the letters of the 
Peggy, the mention of the Spantfh Commiilioner, and 
of the formal pofleffion to be transferred, is fpokeo 
of as a thing infuturoy and as a form eifentially neceflary 
to inveft the Government of France with the full and 
complete tlominion. ^o the paiTages that have been ^ 

referred to, refpefting the French flag, defcribe it 
as intended to copvey equal privileges, as if the pof- 
fijjton had taken place ^ Rimiihing, in that expreflion, 
a neceflary inference, that the afbual pofleffion had 
not been transferred. In addition to all this evidence, 
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The there is the corroborating teftimony of the Spanijb 
^ V - Governor, in a certificate of November i8th, which 
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Ftk lyih,; ftates *' that Louifiana was then ruled and governed 
' *^* '"^ by the Spanifh laws, the cefTion by his Catholic 
Majefty not having taken place. That although 
Citizen Laujfart^ the colonial Prefeft, had refided in 
this city from the end of March^ for the purpofe 
of concerting with i\\t Spanifh Government, arrange- 
ments preparatory to the delivery ; he had not ex* 
** ercifed, nor could exercife, any jurifdiftion, by 
•* reafon that the power of the Spanijh Government 
•^ continued entire till the moment of the aft of tak- 
^ ing poffeflion." On weighing the whole of this 
evidence, the Court cannot but be convinced, that 
no a£tual pofTeflion had taken place. As to what is 
faid of the fubfequent transfer to America^ that proves 
no more than that France conveyed her right, what- 
ever that might be — full poffeflion, if fhe had obtained 
fo much, — or a mere profpedive right, if, in fad, her 
own title was executory only, and not at that time 
carried into effed. 

In reply ^ the King^s Advocate and Laitrente. — The 
argument on the other fide amounts only to this, that 
no formal furrender had taken place ; but as tp the 
importance afcribed to fuch a folemn ad of delivery, 
it is not fupported by any reference to authorities, nor 
is there any obvious reafon pointed out, for confidering 
that circumftance as eflential to determine the national 
charader of the place. The fubftandai incidents of 
a French fettlement are more to be regarded, than 
the mere ceremonial of formal furrender ; and among 
the chief cbaraderiftics of a national eftabliihment, is 

ta 
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to be reckoned that which appears in thefe caies> of an tiw 
almoft exclufive navigation to France* Could a pub« ^**'** 



Kc ad oiF ceflion be deemed more material^ than it ^^i^**** 
has been (hewn to be in the prefent argument, as 
between the two contrading nations, it would by 
no means follow that it was incumbent on a 
third power to acquiefce in all the fubterfuges, by 
which it might be attempted to conceal the real cha^* 
ra£ler, and the fubftantial interefts of the place.-«- 
The queftion has been argued only on the grounds 
of an ordinary tranfa£iion between the contrading 
powers. Whereas this important circumftance is to 
be taken into the account — That the rights^ of war 
have interpofed to modify and controul the general 
rules, by which the queftion of property and national 
character is to be decided. Among the limitations 
arifing out of fuch a ftate of things, one of daily ap? 
plication in this Court is, that if the -bargain is com* 
plete, and the price paid, no delay in transferring the 
title, with a view of keeping o£F as long as poffibk 
tlie riik of the Belligerent party, will prevent that 
riji (a) from attaching on him. It is the ordinary rule 
applied to fhipments, made y^r tbe account of the Bel« 
ligent party, but under an agreement that the neutral 
merchant (hall fuftain the riik in tranfitu. Analogous to 
that coUufive expedient of retaining a nominal title in 
the neutral merchant, to prote£l goods really become 
the property of the Belligerent, would be the fituation of 
this fettlement, if it could be maintained^ that Spain 



{a) Sally, Griffitbt, fupra, vol. 3. p.300| and other cafes. 

might 
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The might hold a nominal poflefEon for any length of 
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tiilie, for the benefit of France^ by which Finance 
^'liol*'' would reap all the advantages of a connexion with 
the place, as a colonial eflablifhment, without fub* 
je61ing it to be confidered as a French fettlement. The 
condud of the whole proceeding fully juftifies fuch a 
reprefentation. The agreement to cede was made 
clandeflinely by the Treaty of Idelphonfo in 1796. 
The price has adually been paid in the aflignment of 
territory in Italy to one of the Family of Spain. The 
benefit of a colonial eftablifhment has been fubftaiu 
tially conferred, and therefore the queftion is not, by 
what fyftem of jurifprudence the Court flball judge 
of the form neceffary to a complete furrender, but 
whether in eflfeft Spain has not continued to hold this 
fettlement for the benefit of France^ and fubfervient to 
the purpofes oiiixtFrinch Government. In this point of 
view, whatever may be the qualifications which the par* 
ties themfelves may attempt to put upon the a£bual title 
of property and national charaSer, the Court will con* 
fider the quefUon in fubflance, rather than in form, 
and with reference to the rights of war, which a third 
party has acquired in the event. 

At the conclufion of the argument, the Court men- 
doned a cafe of Wrougbfon againfl Mann 1780, in 
which the quefHon of fovereignty over a country 
ceded by Treaty, but not adually delivered, had un- 
dergone much difcuilion; The libel in that cafe was 
direded to be locked up, and the Judgment was re<» 
. ferved. 

JuD0MfiNT« 
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Sir W. Scoit. — Tlie prefent qileftion is ^ geAerat ^^ ,^^ ' 
one, refpe£kiiig the iiiuation^ in which the people of s^<% 
a diftant fettlement are placed, by a Treaty of the 
State to which they undoubtedly belong, and by which 
they are ftipulated to be transferred to another power* 
The cafe proceeded for a confiderable time without 
difpute as to principle^ on a mere enquiry into the 
faft of pofTeilion ; under sui underflanding, as I ap* 
prehended, that if poffeflion had not been taken by 
France^ iht French charadler could not be deemed 
to have attached* The queftion has however now been 
fully argued as to the principle of law, whether the 
Treaty did not in itfelf confer full fovereignty and 
right of dominion, and whether the inhabitants were 
not fo ceded by that Treaty, as to become imme^ 
diately French fubjeSs* Another quelUon has alfo 
been ftarted, refpefting the Treaty of Idelphm^ 
foy whether fuch a Treaty made clandeftinely, as 
it is faid, during l^^ilitlesj and with a provifion 
that it Ihould not take effeft rill after the war, is not 
to be confidered in the light of a fraudulent covering 
of French interefts> for the purpofe of defeating the 
Belligerent rights of this Country* This latter quef* 
tion cannot, I think, fairly be brought into dif* 
cuffion : nor is it neceffai^ to decide, what would be 
the fituarion of a neutral country, delivering up its 
rights to one Belligerent, and continuing to nurfe 
and feed the colony for the benefit of that Belligerent 
during the war. It is, I fay, needlefs to enquire, in 
the prefent cafe, what rights of war would accrue 

VOL. v. I tc 



f^4 



CASES DETERMINED m THE 



Tlis 

V A K) A« 



^tb. 171b, 



to the other Belligerent from fuch a condufl; be- 
gaufe Spain^ vtrj. foon after the figning of that Treaty, 
became herfelf a part)' in the war, and was as much 
expofed to the attacks of this Country in all her fet- 
tlcments, as they could have been in the poffeflion 
cf France. It is impoffible, therefore, that Spain 
can be faid to have lent her aid and affiftance,as a 
neutral Country during the war, to nouri/h and pro- 
te6t this colony as a colony of France* On the re- 
turn of peace, no objeftion in the way of proteft or 
public reclamation was made againft the Treaty on 
the part of this country. I fhall therefore difiirifs this 
branch of the argument, as not fairly fupport^d by 
the circumftances of the cafe. — The other queftion 
of law, how far full fovereignty can be held to have 
paffed by the mere words of the Treaty, without 
adbual delivery, was in the firft ftages of this caufe 
net mooted. As it has now been brought into dif- 
cuilion, it is fit that I fhould give my opinion upon 

it. 

It is to be obferved then, that all corporeal property 
depends very much upon occupancy. With refpcft 
to the origin of property, this is the Sole foundation, 
S^wd nulUus eft ratione natural! ofcupanti conceditur. 
So with regard to transfer alfo, it is univerfally held 
in all fyftems of jurifprudence, that to confummate 
the right of property, a perfon muft unite the right 
of the thing with pojfejjion. A queftion has been 
made indeed by fome writers, whether this ne- 
ceflily proceeds from what they call the natural 
law of nations, or from that which is only con- 
ventional. Croiius feems to confidcr . it as pi*o- 

cceding 
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• [a) Qucia deliverance de h chofc memc que I'on transffie a 
autrui n'ed n6cefl*aire qu'en vertu des loix civiles. — B,2,c,6* 
1—4. Barbeyrac's Tranjlation. | 

{h) Cela pofe, il eft clair» que les Conventions toutet feules fuf* 
fifent pour fat re pafTcr d'une jperfon a I'autre la propriete confi- 
dcree purement &:' fimplemcnt cooime une quality mofalc» d£« 
tacbee de la pofFtflion; mais lorfqae l'id6e de k. propriet6 ren- 
^rme de phis un pouvoir phyfique^ qu6 met en eLat de faire a£)u- 
cUement ufage de ce droit il faut, outre Paccord mutuel, que la 
chofe meme foite d^livr^e. C'eft une fuite des maximes naturellca 
de la rai&n, Zc non pas d^s feVils reglements du droit pofitif.-^ 
)^uff, L 4. f . 9. § 8. 

(tf) Quoiquil foit de cettfe qtieftion trait^e febn le pur drott 
■aturely que nous abandonnons a la difpute de Tecole* le principe 
d\i droit Romain> que le domaine de propTlct6 d*une chofe ne 
pcut paiTer d^une perfon a une autre, que par une tradtf ibn rfcclle' 
du fcintc de la choft, etant un principe recu dans la Jurifprudencc, 
eomme en conviennent ceux, qui font de ^opinion contrairc^ nout. 
tdevoiit nous. 7 ttaix.'^Ftfhierf v.. 4. ^* 437*. . . 
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dorf (J>) and Pothier (c) go farther. All con- 
cur, however, in holding it to be a neceffary prin- ^^l]^!"' 
ciple of jurifprudence, that to complete the right 
of property, the right to the things and the /^ 
fej/ion of the thing itfelf, fhould be united ; or, ac- 
cording to the technical expreffion, borrowed either 
from the civil law, or as Barbeyrac explains it, from 
the commentators on the Canon ^ Law, that there 
(hould be both the jus in rem^ and the jus in re^ 
* — This is the general law of property, and applies^ 
I conceive, no lefs to the right of territory than to 
other rights. Even in newly difcovered countries, 
where a title is meant to be eftablifhed, for the firji 
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The timcy fome ad of poflTeflion is ufually 6pnQ alid 
, proclaimed as a notification of the faft. In transfer, 

jv*. lyrh, furely, where the former rights of others are to be 
fuperfeded, and extinguiftied, it cannot be Icfs ne- 
ceflfary that fuch a change fliould be indicated by fome 
public afts, that all who are deeply interefted in the 
event, as the inhabitants of fuch fettlements, may be 
informed under whofe dominion, and under what 
laws they are to live. This I conceive to be the ge* 
neral propriety of principle on the fubjeft, and no 
lefs applicable to cafes o^ territory, than to property 
of every other defcription. 

It will be only nccefTary to enquire then, whether 
the praftice has been conformable to what we nught 
conceive to be the true principle of few. On this 
point no doubt can be entertained. The Corps Diplo- 
fnatique is full of ir^ftances of this kind : Where 
' ftipulations of Treaties for ceding particular countries 
are to be carried \ into execution, folemn inftru- 
ments of ccffion are drawn up, and adequate powers 
are formally given to the perfons, by whom the aftual 
delivery is to be made. In modern times, more 
efpecially, fuch a proceeding is become almoft a 
matter of neceffity, with regard to the colonial 
ellablilhments of the States of Europe in the new 
world. The Treaties by which they are affefted 
nKiy not be known to them for months after they 
are made. Many articles muft remain executory 
only, and not executed, till carried into effefl ; and 
until that is done by fome public ad, the former 
Ibverdgnty muft remain. Amongft the inftances that 
might be cited to &ew what the prance has been our 
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this iubjedy 1 will mention only a few. On the ri^e 
ceifion of Nova Scotia to France by Treaty, 21 ft Jufyy _^^^ 



1667, the aft of ceffion, which purports to be made ^^^ r7tb, 
in confequence of the Treaty, was not drawn up °^- 

\ ^February 1668, when full powers were fent out 

1 to deliver up xht ftttlement to the per/on whojhould be 

empowered to take pojfejfton^ under the great feal of 
France. — Another inftance, which comes nearer to 
the prefent queftion, is to, be found in the proceed* 
ings which took place when this very fettlement of 
J Lout/tana was ceded by France to Spain in 1762. 

Jx paifed by a£): of ceflion drawn up in folemn forita^ 
and dated more than a year after the Treaty itfelf* 
Indeed modem hiftory abounds in fuch inftances. If to 
thefe it were neceifary to add the authority of a judi- 
cial recognition of the principle, I think the cafe of 
Wroughton againft Mann, to which I alluded on the 
former day, is ftrongly^ in point. That was a cafe 
before the delegates on appeal in a reyenue cauje* 
The AGt of Court pleaded, ''* that Eq/i Florida was 
ceded to Spain by Treaty of 1803, and that eighteen 
tnonths were allowed for emigration. 2dly. Ihat 
notwithftanding the Treaty, the Englijh laws conti- 
pued till the Spanijh Government arrived and received 
delivery from General Tonin\ and the formal in- 
Aruments, under which pofleffion was afterwards 
^cn, were exhibited/* The offence charged was 
afl aft of importation contrary to the Britijh Revenue 
iaws^ long after the ratification of the Treaty, but 
Mfore the arrival of the Spanijh Governor, and the 
^ftual delivery. Objeftions were taken to the alle- 
^"ation^ fimilar to the arguments which have been 

13 w^g^d 



na 



CASES DETERMINED IN THE 






Fef*. r7lh, 



urged in the prefent cafe, viz. " That the country 
had paffed to Spain by virtue of the Trieaty ; thsut 
the continuance of Britijh poffeflion was but an ufur- 
pation ; and ths^t the offence was no longer amenable 
to tht Britijb laws. If that could have been fuf. 
tained, the plej^ muft have been bad j but it was not 
fo held. The Court of Delegates were of opinion^ 
that the contraft was merely executory^ and till it was 
carried into execution, the Britijh poffeflion, and the 
Britijh laws,'^ continued in full force. On this 
ground the allegation was admitted, The caufe pro- 
ceeded, and went ' o^ afterwards pn failure of proof 
^s to the fad ; but the opinion of the Court, as to 
the law, was fully declared by the admiffion of fucl^ 
a plea. J am of opinion, therefore, that on all the 
feveral grounds of reafon or praftice, and judicial 
recognitiop, until poffelFion was aftually taken, the 
inhabitants of l^ew Orleans continued under the for- 
iner fovereignty of Spain.^^TYitn as to the faft of 
poffefEen. There are undoubtedly fome expreflions 
in thefe letters, which might raife a fuppofition^ 
that the perfon >Yho had arrived, had taken pofTeffion 
on the part of the French Government. A letter 
from a French Loya^fl exprefles " the expectation o( 
French troops and a civil officer to take poflefHon, 
and make Frenchmen of us, who are now Spaniards J^ 
It is afterwards faid, that citizen Laujfart had arrived 
to take poffeflion. A proclamation is iffued by him^ 
which is drawn up very much in the prefent tenfe ; 
|>ut that mode of fpeaking is ufed alfo, I obferve, 
Relative to fome circumflances which had certainly 
ppt tz^ken place, as " that the military Prefedl brings 
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foldier had appeared. From other parts of the evi- -. 
dence, I think it is fufEciently clear, that he was "^'^jg^'^ 
either not the perfon who was charged with the a& 
of taking poffeflion, or that fome confiderations had 
induced him to defer it. A letter written by hij» 
ftates, " if the taking pojfejfion had paffed^ ^c.*' 
There is alfo the Convention entered into : " That 
the French flag (hould enjoy the fame privileges, as 
if the fojfejjion had adually been taken.** Thefe paf- 
fages ftrongly indicate that the aftual delivery had not 
paflfed. — Then comes the certificate of the Spanijh 
Governor, accompanied by an inftrument equally 
formal, from i\it American Conful. Thefe are, I 
think, decifive as to the faft. They ftate, that Citi- 
zen Laujfart had arrived in March to make the ne- 
ceffary arrangements, but that no cefEon had taken 
place, and that he had never exercifed any jurifdic- 
tion. On the whole of this evidence I am led to 
conclude, either that Mr. Laujfart was not the perfbn 
authori;2ed {a) to take poffeffion, or that the aft of 

ceffion 



« 

(tf) It .appears from the American papers, Dec, 13» i803> that 
Mr. Lauffart was the perfon who afterwardi took poiTeflion ^ 
s*' that a few days previous to that date, the province of Lautfiana 
was, with all due ceremonial, furrendered to the French Repub* 
lie. The Governor Salcede, and the Marquis de De Gojfa Cah^f 
afted as Commiffioncrs on the part of his Cathollc^ajclty ; and 
the colonial Prefcft, Citizen Laujfart^ as the reprefentativc of the 
French Governmcut.** — From the lame authority, Jan. 23, 1804, 
it appears that, loiki Dec, 1^03, poifeiiion was formally ceded by. 
France to the American Governor, with approprialc ceremonies. 
—The concluding paragraph* defcribcs the new ellablifhujcnt to 

I 4 have 
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Th* eeffion bad from fome caufes been deferred. In this 
[ fituation of things, it appears to me, upon the grounds 

^t^H^^* before ftated, that the colony mull be confidered as 
continuing, at the time of capture, under the domi- 
nion of Spainy and confequently that thefe perfons, 
as Spfinijh fubjeds, are entitled to reIlitutio{i» 



Til. i^dy 



FADRELANDET, Hoop. 



'This was a cafe of a demand of joint capture, on 
ill gation— ob- the part of the Camperdown cutter, againft which 

jeAcd, that , i . o i ^* i i n i' i i 

daim^ncwafnot It was obje^eo, ^* that tbc allegation did not aver the 
p-me'ofwpturf, afferted joint captqr ev^ tq have bfen feen by the cap. 
r,vc":dTo" turedvejfcir 

liave been 

w°ur?ng iip, On the part of the aSlual captor ^ the KingU Advo^ 
c!ip?ureM!rt a-y^.— This capture was made fo long ago as 1 7th 
$be claimant was Apvil^ 1800, and has bccn the fubjedl of a very long 
jaAs ne«ff.uy Utigatiou, without any interpofition on the part of the 
ihcfirftV ^' afferted joint chafer, till the $x\x Auguji 1803. This 

^'/othertr*' ^^'^y ^^^ ^^ ^^^^^ ^^ affording a ftrong inference 
w>^>»'«tiufl. 9gainft the reality of the claim now fet up ; even on 

the mere ground of delay, a queftion might juftly be 
raifed, Whether the aftual captor, being fuffered 
(o proceed alone, and at a great expence fo long, 



have confined principally of Frencbmeum ** The Governor has con* 
l&rmed the Municipality^ which confifh of a Mayor, Council, 
Secretary, and City Trtafurer. They are all Friucbmen, The fdoie 
4mi€^ are paid as under the old rcgiine.*' 

3 Ihould 
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fhovld not be prote&ed againft lateat claims of this kind^ Tiit 
that were never advanced till the plain intcrefis of die landet. 
caufe were fuccefsfully eftabliflied. It will, at leaft, be "^^. ijd^ ^ 
r^qtdied that a vety clear cafe fhould be made out to ''^ 
fupport the claim, efpecially as the preparatory ezamioar 
tions make no mention of f uch a veflel being in fight.-<i^ 
The plea fet up i$, that the Earl Spencer and the Cam^ 
perdown were both lying in Dover Roads, when the 
boatmen brought intelligence of the prize* The Earl 
Spencer failed firft at eight o'clock* The cutter, re- 
ceiving the intelligence afterwards, and learning the 
courfe that the Earl Spencer had taken, followed at 
nine. It is alleged, that, at one o'clock, the Gamper* 
down faw the Earl Spencer and the prize, but it is not 
averred that the prize faw them, only that the EaH 
Spencer did. A fog came on, and they purfued their 
courfe till four o'clock. The capture was made at 
one, as it is alleged, at the diftance of about feyen 
or eight miles from the Camperdown^ and fo n^ar as 
to be within hearing of the guns, it is alledged that 
the Earl Spencer knew them to be in chafe, but not 
that the prize had any fuch apprehenfion, only tl^af 
they were near enough to hear the guns, and to bav€ 
been feen at the time of the <japture, if fight had 
Hot been intercepted by a thick fog. It is not averred 
that they were in fight at the time of capture, nor that 
^ captured veiTel knew them to be in chafe. Qne 
of thefe £a£ts is eiTentially neceflary ; for althpu^h S| 
joint chafer may fhare, though obfcured at the time of 
capture by an accidental fog, fuch a claim hag uever 
been fupported, unlefs when it ha$ appeared Uia( lb« 

Ihip 
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the fliip was known by the enemy, as well as by the 
friend, to be in chafe* 



Fadee- 

LANVET. 



'••i- 0« /Atf other Jide^ Laurence. — If the fads of the 

claim can be well founded, they will not be barred by 
the obje£tion to the time at which they are brought 
forward. Notice was given much earlier of an in- 
tention to claim, and nothing mor« can be required* 
It is by no means neceflary that the party fhould 
aAually interpofe in the litigation, inafmuch as he 
cannot be made a party to the fuit, nor is he fubjed 
to coils and damages, the whole proceeding being pro^ 
perly the aft of the captor. As to the merits of the 
cafe, it is admitted, that a ihip intercepted by a fpg 
jrqm being in fight, may maintain a title to fhare. 
The cafe turns therefore upon the queilion of joint 
chafing.—" 

The Court interrupted the Counfely obferving— All 
that is now averred in this allegation is, that the pei> 
ions on board the Camper down faw the prize. That 
alone will not be fufScient, as it is a principle of law 
which has been laid down again and again here, and 
in the Court of Appeal, that a cafe of joint capture 
cannot be proved only by wimefles on board the (hip 
claiming. 

Laurence. — The fituation of the veffels may be 
proved by the log. 

Gf/r/.— This allegation is given after a very heavy 
Jitigation, in which the mtereft of prize altogether 

has 
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has been for a long time contefted in this Court and - Th« 
in the Court of AppeaL I cannot but think that at lan>bt. 
this late time the claim comes forward very unfevour- jr,^. ,3^^ ' 
ably, after very heavy expences have been incurred, '*•♦* 
It is certainly not neceflary for a joint captor to give 
an appearance throughout the whole of the fult ; that 
would only be to incur additional expence. At the 
fame time, it may be a great hardihip on the a&ual cap- 
tor, that he fhould be expofed to the whole burthen 
of the litigation, whilft the queftion is in doubt, and 
that the conflruflive captor fhould afterwards come 
forward to (hare in the event, without taking any part 
of the rifk. I cannot but think that it would be a 
fortunate circumftance, if the Court ihould lay down 
Ibme rule upon this fubjed,. fuppofing it competent to 
do fo, that an allegation fhould not be admiflible, im- 
Ids It is given during the fuit, and befbre the a£tual 
captor has fought the whole battle. The conftru£tive . 
captor will flill retain confiderable advantage in not 
being fubjeA to cofts and damages ; becaufe as the 
whole aCfc of capture is the aSl of the captor, he is the 
perfon that muft fuflain it. It will.be for the further 
confideration of the Court, whether fome fuch rule 
oiay not be confiftent with juftice, and well fuited to 
the general convenience of all parties. The allega- 
tion, as it now flaads, cannot be admitted, fmce it 
has been repeatedly decided by the highefl authority 
of the fuperior Court, that a claim of this kind can*, 
not be eftablifhed on the fole teftimony of perfons 
{wearing in their own behalf, and that no fuch claim 
ought to be admitted. That the Camperdown fhould 
have been known to the Earl Spencer to be in chafe, 
would not be a fufficient averment, becaufe it might 

be 
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be inown only from information. If it can be aU 
leged that the Camperdown was feen by the Eart 
r^ ^ . Spencer y and that Ihe was intercepted only by an acci- 
*M- dental fog at the time of capture, it may fupport the 
principle^ provided that £a£l is proved by the evidence 
of perfons on board the Earl Spencer ; for I have al- 
ready faid, that the evidence of perfons on board the 
aflerted joint captor alone will not be fuffident. If 
this h,&. can be eftablifhed, it may alfo eftabtifh the 
fdL&y that (he was feen by the captured veifibl, as well 
as by the aftual captor ; for I (hall certainly require 
both thefe fa&s to be eftabliihed, — one by dired evi* 
dence, the other by implication and neceffary in* 
ference. If thefe averments can be made^ the allega- 
tioA may be admitted, 

February aSth.-^The allegation not having been 
f eformed, the Judge rejeded the fame. 



1S04. 



LA VIRGINIE, CoiGNEA^. 



^His was a cafe of joint capture on a counter alle* 
twnt^Lugt^ gation offered on the part of the actual captor, 

citlmuftVld ^^ Miranda dating, that the claimant in joint cap- 
wniral^ rout' * *^"^ ^^^ difcontinucd the chafe, and was ftanding on 
under the perti- g different coutfc at the time of capture. 

cular circum- 
ftancet of the 

Mfe, rcjeacd. Qn the part of the Claimant^ the King's Advocate 

ftated — ^That it appeared in evidencfe, that the Mr-p 
nerva had engaged the enemy at four o'clock in 
the morning, but having only one gun was beaten 

off. 



HICfH COURT OF ADMIRALTY. j^ 

off; that Ihe dogged the prize through die whole The 
of the day, and was in fight when the capture was ^^^"^"^*' 
cffeaed in the evening: by the Miranda appearing ^'Zi^^* 
under French colours. That under thefe h(h^ if the 
Ichooner did ftand aloof at the appearance of the 
Miranda^ owing to her being under French colours^ 
it could by no means be confidered as fuch difconti^ 
nuance of the chafe, as would defeat the claim of 
joint capture. 

On the other ftde^ Laurence. — ^The Mineroa was a 
fmall tender, fent out to imprefs men, and carried one 
gun only, for the purpofe of bringing to Englijh mer- 
chant veffels. There was no animus capiendi^ there- 
fore, in her firft purpofe, nor any commiffion by which 
ihe was authorized to make captures. Under fuch 
circumftances, nothing fhort of a&ual affiftance could 
be fufficient to eftablifli a claim to fhare in prize. It 
is indeed alleged, that the fchooner had attempted 
an engagement in the morning, but ihe was beaten 
off, and obliged to keep all day out of gun-ihot. It i% 
not to be imagined, therefore, that ihe could be an 
objeft of terror to the enemy, or that fhe could retain 
a purpofe of refuming farther operations againd thi» 
veiTeL The fad: is not denied that ihe was ilanding 
aloof at the time of capture ; on the other fide, it $j 
not admitted, but denied^ that this abandonment of 
her purpofe was owing to the appearance of the M/- 
rmda under French colours. 

Judgment. 
Sh* W. Scott. — ^The queflion to be determined is^ 
Whether the allegation, if proved^ will have the ef« 

fcft 
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The feflE of excluding the claim of joint capture brouglit 
^HJI!!!!!!- by the Admiralty, in* virtue of the fervices of this 
'tsof!^' non-commiffioned veffel (^), It appears that the 
fchooner had maintained a fevere engagement in the 
toioming, and though haittn off", (he had hung upoii 
the enemy through the whole day. It cannot be de- 
nied, therefore, that there had been at firfl an antmm 
tapiendi) and it is, I think, to be inferred from her 
fiibfequent conduft, that the conteft was not given up 
on her part, but deferred, until fome more propidous 
opportunity of effeaing the capture might offer. Had 
not this been her intention, ihe would have taken 
fome other courfe, inftead of continuing, as (he did, 
within light of the enemy through the whole day. 
The privateer came up, and, as it is reprefented in this 
counter allegation^ chafed firft under Efjglijh colours; 
and it is afierted, that the fchooner was at that time 
making offl It is, I think, highly improbable, that after 
having hung upon the enemy all day whilft alone, ihe 
fhould have fheered off", on feemg another veflel under 
Britijh colours join in the chafe. Under the view which 
I have taken of the condud of the fchooner, fcarcely 
any evidence would convince me of fo improbable an 
ad, as that ihe had at that time difcontinuedthe chafe ; 
or if ihe at all altered her courfe, it muft, I think, 
have been owing to the appearance of the French co* 



(tf ) The fchooner waa one of fcvcral vcCcIs fcnt out by men of 
war in the Channel to Imprefs men, though without any authority 
10 entitle them to taake prite, for the benefit of their meil of 

. . I lours. 
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lonrs, which it is admitted, the Miranda did at one time The 

aflume. The privateer ''afterwards fired a gun, and . 1^' 

hoifled Englijh colours j the prize ftruck, and imme- '^iJo^! * 
diately the fchooner came up. All thefe fa&s fully 
perf uade me, that fhe was in reality ' continuing the 
chafe, and that if there was. any falling off, it was 
only during the time whilft the privateer was under 
French colours, which, though not done with any 
view of deceit, might produce an alteration of pur- 
pofe on the. part of the tender, owing to the utter im'* 
poiiibility of accomplifh)ng her defign under fuch cir- 
cumftances. The queftion being. Whether the fa£b 
alleged in this counter-allegation woulcf^ if proved, 
have the effefl: of excluding the tender ^ or rather the 
Admiralty in her right, and my opinion being that 
fcarcely any evidence could fupport the averment, that 
the tender had fheered off, otherwife than Owing to 
the appearance pf the Miranda under French co- 
lours, I am inclined to pronounce that this counter 
allegation could not have the effed of excluding 
the claim of joint capture, and that it muft be 
reje£ted. 



THE MERCURIUS, Jonassek. j^^^.^^^ 

pOR the purpofe of avoiding difproportionate^ ex- property of fmaii 

pences in fmall claims, the Court had permitted ^^^\ JjJ ^7? 

property under the amount of /^^^ to be reftored pence of a formal 

./^i PC ii« claim.— Role 

Without the expence oi a tormal claim. framed to iho 

Mtent of ioo/« 
j. refufed to loo 
IH |uineat« 



tbe h this eafe. Amotd moved the Court to allow tlie 

MKRCPKips. 1^^^^ indulgeace to a property eftimated ofily at locr 

^jiit^' guineas* 

The Court fiud---That it w^s neceiTary to confine 
fhitf iifedulgence to fome definite amount ; that what- 
ever was the fiim fixed^ there would be always other 
ftims juft exceeding that, which might not be diftin* 
guifliable in principle ^ at the fame time, that it was 
neq|flary to adhere to the rule laid down. 

Motion rcfufed* 



1804. 



THE 



Coniiaa In COT- ^His was a qucftion on the legality of a cdntraft 
l^TfoMhe^ n^ade for colonial produce, in tranftfu 10 May, 

trantfer of coio- , g^^ bclbrc the war, but in avowed contemplation of 
ir^nfitu, htid war on the part of the contrafting parties* 



illegal. 



On tbe part of the Capture, the King^s Advocate and 
Parfons. — This queflion relates to a very confiderable 
quantity of colonial produce, in this and in other vef* 
fels, fhipped as Dutch property, on board a Dutch fhip 
and bound to Holland, but purcJiafed in itinere by 
Mn Jonajfen, oiEmbdm, under a contrad of the loth 
of May 1 803. The cafe has been admitted to farther 
proof, and it now appears, from the affidavit of Mr.^fl* 
^w;^andthelettersexhibited,that the jDof^^owners firft 
applied to him in March, under apprehenfion of war, 
to neutralize the property, but that he rufufed ; that 
they then oflfered to fell, and he acceded to their pro- 

pofals. 



ICK. 



HIGH COURT OF. ADMIRALTY.- ti$ 

pixhU and made this purcfaafe. The contraS: ftipulates ^ The 
thit the Dutch owners fhoald endorfe the bills of f&xdiki 
lading to the purchaier, oh their arrival in Europe, j^^^. 9U1, 
It cannot therefore be confidered as a complete tranf- '**H* 
4er, fo as to charge the title of property. But, inde* 
pendent of that objeftion it is a contract that could 
hot be be fuftained in point of law, inafmuch as it is an 
eftablifhed principle, that property cannot be transferred 
from the enemy in tranjitu^ in time of war, or in con* 
templation of war. Exceptions have been allowed in fa«- 
v(3fur of particular transfers made on the eve of hoftili* 
ties, but only in cafes where that event has been 
wholly uhforefeen, and manifefUy out of the contempla- 
tion of the parties. In this cafe, on the contrary, the con- 
templation of War, and the apprehenfion of capture, is 
thfe fole foundation of the whole proceeding. This 
piirpofe is admitted and avowed by the parties them- 
felves, through the whole negociation, fo that no 'dif- 
pute can arife on the fa6t. On principle it comes di- 
reftly under the 'authority of the Negotie en Zeevaart'^ supn, voL j . 
the DankebarAfrkainj and that whole clafs of cafes; ^' '®^* 
As to the faimefs of fuch a tranfa£Hon on the part of 
the purchafer, he is as much implicated in the unneutral 
purpofe of proteding the property of the enemy from 
the danger of war, as Mr. De Coninck was in the cafe 
'of the Rendjborgj by the fame fort of avowal of the 
main objed of the transfer, as pafled between the par« 
ties in that negociation. 

On the other ftde^ Arnold and Laurence.'^ As to 
the fad of the purchafe, it is to be confidered un- 
4oubtedly as a real and bona fide tranfadion on the 
part of the purchafer, who appears to have been 

VOL.V. K fo 
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Toe fo £ur from lending himfelf to defeat the rights of wir 
viL»DKRUK. that he had reje&ed every propofal of advantage that 
Mm^.^thf I>^ been made to him for that purpofe. It is alfo a 
^^ fiill and complete transfer in point of law> and in no 
manner imperfe& on account of the engagement to in** 
dorfe the bills of lading when they arrived. Such an 
a£l would naturally be required, as evidence of 
the property, and more particularly to entitle the par* 
ties to receive the goods from the mailer of the (hip ; 
but it can by no means be coniidered as the fubftance of 
the transfer, or as an effential part of the title of the pur- 
chafer. If the bills of lading had been by accident de- 
ftroyed, could it be fuppofed that no title could have 
been made? It is rather the undertaking to do further 
afts to feciire a title than an eflfential part of the con- 
tra£t of fale. As to the other objection that has been 
urged againft it as a transfer in tranfitu^ it is to be re* 
membered that the whole of that clafs of cafes relate 
to transfers in time of war, by which a new ftate of 
things is introduced ; and though the contemplatioa 
of war has been brought into the argument, 
there is no cafe extant in which fuch a transfer 
having taken place before ho/iiUtiesy and before the 
charader of enemies property, bad attached^ has been 
pronounced illegal. The contemplation of war, in 
this cafe, was a mere mercantile fpeculation commencing 
three months before the war broke out, by which the 
individual chofe to give up a part of his property to 
fecure the reft. If fuch a tranfadion is to be brought 
widiin the range of nile^, which are juftified only as 
rules of war, what limits will in future be aflignai to 
the operation of thefe rules ? In the time of profound 
peace^ war is at alltimes foiar a poifible event, that it may 

be 
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be fuppofed to form a part of all mercantile fpeculatioiis, The 
and yet no one would fay, that the legality of fuch f&kds\'!c«. 
a fpeculation could on that ground be called in queftion« ^^r, 9th, 
The rule of law has hitherto been applied only to *^** 
transfers in time of war, which introduces a new ftate 
of things for a known and definite period. It is the 
lawyer the time of war. To apply it to antecedent 
tran&£Hons, would be indefinite in extent, and moft 
vexatious to the free fpeculadons of trade. The (hip- 
ment, the fale, and detention of this property were all 
pricn* to the breaking out of hoftilitiesi and therefore 
this contrad cannot &irly be made fubjed to any fuch 
principle. 

Judgment. 
Sir FT. Scott. — This queflion arifes oh parts of fe- 
veral cargoes put on board Dutch ihips in January 
and February 1803, ^^^ brought in under the genial 
embargo on Dutch property, previous to hoftilities, m 
the month of May. The property is documented 
for the account and riik of certain eflates in Suriruim ; 
and celrtainly, if it was not allowable under any con« 
fiderations to aver agamfl the evidence of the fhips 
documents, it muft be fubjefk to condemnation as 
Dutch property. But the Court has opened a do<^ 
to fuch claims, in oppoiidon to the averment of the 
fliips papers \ and it has done this, on a confideradon 
of the £dr courfe of mercantile fpeculation in dme of 
peace. It has even allowed a change of property 
in tranjitu^hy the(tf) transfer ofthebillsof lading,where 



{a) lo the TJa and SSngma and other ca&f • 
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Th€f if hail been done without any view of accommodation 

Taw 

FiEyincK. to relieve the feller from the prefllire or profpeft of 
^Hal^xhT' war. In the prefent inftance, there is no proof of 
*^®^ any transfer of the bills of lading, except as to ono 
or two parcels of goods belonging to the widow 
Nobley which do indeed bear an endorfement, but 
whether they were fo endorfed before or after the 
war, it does not appear. This alone would be fuffi- 
cient to defeat the claim ; fmce, till the bill of lad- 
ing was fo endorfed, the contraft would, I appre- 
hend, be a thing remaining in covenant only: It 
©light fubjeO: the party to an adion damni dati^ but 
it would not amount to a transfer, being only an engage- 
ment that the goods Jljould be transferred when they ar- 
rived. That a transfer may take place in tranfitUy has, I 
. have already obfcrved, beendecided in two or three cafes» 
where there had been no aftual war, nor any profpeft of 
war, mixing itfelf with the tranfaftion of the parties : But 
in time of war this is prohibited as a vicious contrail ; 
being a fraud on belligerent rights, not only in the 
particular tranfadlion, but in the great facility which 
it would neceflarily introduce, of evading thofe rights 
beyond the poffibility of deteflion. It is a road that, 
in time of war, muft be fhut up ; for although honeft 
men might be induced to travel it with very innocent 
intentions, the far greater proportion of thofe who 
paffed, would ufe it only for fmifter purpofes, and 
with views of fraud on the rights of the Belligerent* 
This, however, is not a contraft made in time of vrar; 
and therefore an important queftion is raifed. Whe- 
ther the coniemplatim of war would have the fame 
effeft in vitiating thefe contrafts as actual war? It can- 
not be faid that all engagements in the proximity of 

2 war, 
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war, into which the fpeculation of war might eater. The 
as for inftance, with regard to the price, would there- PtiD^ric*. 
fore be invalid. The contemplation of war is un- ^^^^ , ^ 
doubtedly to be taken in a more reftrifled fenfe. But *^«^ 
if the contemplation of war leads immediately to the 
transfer, and becomes the foundation of a contrad, 
that would not otherwife be entered into on the part 
of the feller ; and this is known to be fo done, in the 
underftanding of the purchaTer, though on his part 
there may be other concurrent motives, as in the cafe 
of the Rendjborg^ fuch a contraft cannot be held 
good, on the fame principle that applies to invalidate 
a transfer in iranfitu in time of aftual war. The mo- 
tive may indeed be difficult to be proved— ^but that will 
be the difficulty of particular cafes ; Suppofing the 
fad to be eftablifhed, that it is a fale under an admit* 
ted neceffity, arifmg from a certain expectation of 
war; that it is a fale of goods not in the polTeffion of 
the leller, and in a (tate where they could not, during 
war, be legally transferred, on account of the fraud 
on Belligerent rights ;— I cannot but think that the 
fame fraud is committed againfl the Belligerent, not 
indeed as an adual Belligerent, but as one who was^ 
in the clear expeftation of both the contra&ing parties, 
Ukely to become a Belligerent, before the arrival of ^ 

the property, which is made the fubjeft of their agree»- 
ment. The nature of both contradls is identically the 
fame, being equally to proted the property from cap- 
ture of war — not indeed in either cafe from capture 
at the prefent moment when the contraA is made, but 
from the danger of capture, when it was likely to 
occur. The obje£l is the fame in both inftances, to 
Stfford a guarantee againfl the fame crifis : In gther 
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words, both are done for the purpofe of eluding a 
Belligerent nght, etAer prefent or expe^ed. Both 
Msr,^^^ ' contrafts are framed with the fame ammo fraudandiy 
«^ and are, in my opinion, juftly fubjeft to the fame 
rule. 

Upon the generaI>ground, alfo, of guarding againfl 
fraud, it appears to me to be equally nece0ary to zp^ 
ply the fame rule to antecedent contrads of this na» 
ture. The danger and extent of the mifchief to be 
apprehended is perhaps greater, as it is the only me- 
thod by which the accumulation of colonial produce 
could be brought home. Ix is to be obferved alfo, 
that the deftination is from the colony to the port of 
the mother country ; in which, with the flighted ma* 
nagement, a fyftem of proteding the interefts of the 
enemy might be conftru&ed, which no vigilance could 
d^eft. I am of opinion, therefore, that if the papers 
and letters which have been produced, dofufficiently 
eftabliih the purpofe attributed to the contract, — if it 
is proved to have been built immediately and funda- 
mentally on the contemplation of war, on the part of 
the feller, and that it would not otherwife have fallen 
into the hands of the purchafer, it is an illegal couf 
tra£t, and mud fo be held on every ground> on which 
^milar contracts in time of war have been held to bQ 
invalid^ 

It remains then only to confider the evidence of 
this £^^; though perhaps a preliminary queftiofi 
. might qot unfairly be raifed, which would have ex* 
eluded all other obfervations j viz. whether in truth 
this contra^ was a bona fide trjmsfer. I ihaU not 
think ijt neceiiary to go through thefe papery particu? 
liirly nflth that view, farther than to obferve^ that there 
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are paflages which do exhibit to ixty apprehenfion ftrong The 
grounds of fufpidon that it was not a bona fide con. frX'^^iz^ti. 
trad initfelf. The claim is given for Mr. Jonaffen of ■"  

Ernbden, who is defciibed to be a perfon of property, 1V04. ' 
though I do not recoiled the name in the various tranf* 
adionsof the laft war, which have brought to our notices 
the names of moft houles of extenfive credit at 
fimbden. He feems to have been a fole trader ; as he 
. appears, from a circular letter exhibited in the evi« 
dence, to have juft formed a new partnerfbip after 
the commencement of this tranfafkion. This large 
purcha£e was made therefore on his own fole credit* 
It appears likewife that there is a houfe of the fame 
same at Atnfterdani^ and that payment was to be made 
by bills drawn on them. I will not venture to fay 
whether Mr. Jxmaffen had any connexion with thait 
houfe or not, but every body muft perceive that fuch 
a drcumftance would at leall afford no inconfiderable 
facility to cover 'a tranfa£tion of this kind* lobferve 
likewife that this contrad ftands not only on the fole 
commercial credit of Mr. Jonaffefiy but on his ible ere* 
dit, alfo, in point of veracity^ /ince none of his clerks, 
nor any other pejfons aflbciated in the tranfadion^ 
have been examined. Only one perfon, a notary* 
public at Am/ierdam^ attefts^ ** that be perceives by 
^^ Mr. Green's copy book that Jonajffen*^ letters were 
^^ adually anfwered; that he infpe6led the original bills 
^* of exchange, and njade copies of them**' Mr. Jo^ 
na^^n ft^tes in his a$davit, ^^ that he bought th^ 
goods for himfelf and bis partakers^ (though it 
does not appear who thefe partakers are, nor wher 
^ ther they might not be truilees for the houfe at 
^ A^}/ierdfim)y that it was a bona fide tranfailion^ 
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The . ^ that the bills of exchange were true and genuine^ 
T%$l^^icK. ^^ and that the letters wcrercally difpatched, and were 
Mar. ^th, ** genuine and original.*' The magiflrates by whom 
1804. jjjgy are authenticated, certify^ " that as they were ex- 
^' hibited to them, and bore the poft-mark, they could 
y not refufe to certify that they were true and ge-f 
** nuine/' This is the whole guarantee that is offered 
of the actual occurrence of fuch a tranfaftion, except, 
the produdlion of the letters tbemfelves. I cai\not but 
think that this proof wonld be very infufficient to en- 
title (he party to rellitution. Other perfoas are ftated 
to be partakers, though it is not ihewn who they were^ 
nor whether they were even known to Mr. Jonqffen, 
That his affidavit alone fhould be fufScient to authen-^ 
ticate the whole faimefs a|id reality of this contrad, 
would be too much to maintain, 

It is material, however, to obferve the manner in 
which the tranfadion begins. The King's Meffage to 
Parliament of the 8 th of March ^ 1803, could not but 
have produced a confiderable fenfation on the ContinenU 
The firft letter that is exhibited is from the owners 
in Holland J of the 25 th Marcbj and feems to be 
introduced chiefly for the purpofe of Ihewing, that 
there had been a commercial coi^ieftioi) between the 
parties before, though it was reduced to ^ v^ry lanr 
guifhing ftate : To this letter no anfwer is produced. 
The firft letter of Mr. Jonaffen is of the 12th oiApril^ 
written in anfwer to one of the gtb, which was an 
anfwer to one of the ift, written by Mr. Jonajen^ 
though that letter is not produced. It is not impro- 
bable, that this letter of the i ft might have thrown 
fome light on the real charader of the coutrad, as 
containing fome obfervations on the neceffary ft^ps 

to 
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to be taken, in conducing fuch a tranfaction in that The 
critical fituation of affairs ; as in Mr. De Cmnck's cafe Fridimck, 
it may be remembered, the firft invitation came from ^jv^TIIh ^ 
him. In the letter of the 9th of Jpriij the Dtacb ^^^ 
Owners advert to the uncertain profpe£t of affairs, 
and aik, if they can get goods coming from the Datcb 
colonies neutralized^ by vhich exprefiion they muft I 
think be underftood to point explicitly to a ftate of war. 
The anfwer of Mr. Jonajfen is material, as it at leaft 
{hews that the contract took place under an avov^ed 
neceffity on the part of the Dutch owners, arifing 
out of their apprehenflons of war. He writes to them 
in thefe terms : " Your apprehenflons are juft, but 
^' you muft not flatter yourfelf that it will be fuf- 
ficient merely to neutraliTie the property. The Eng- 
lijh have ftiewn, during the late war, that they 
knew how to difcem property neutralized from that 
which is really Pruffian. For my part, I will have 
** nothing to do with fuch tranfactions, nor do I 
*' believe, that any refpectable houfe in EmbdeH 
** will be found to engage in them/' I hope that 
this could be no news, that no houfe of real dimity 
and true credit would engage in ftich a fyftem of 
fraud and perjury ; though one hardly fees how the 
credit of the houfe was of any confequence, fince no« 
tiling more was wanted, than a mere neutral name to 
hang to their goods. He goes on : ** I cannot ferveyou^^ 
On which, I cannot but obferve that they had not pro- 
pofed it to hjm; they had merely afkedif it could be done 
at Embden. Then comes fomething which might per- 
haps, in its references, be not immaterial : ^* If I 
^ can render myfelf ufeful to you in any otber manner j ' 

*^ I 
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TKe • ^ I fliall be happy tD ferve you.** Whether any thifig 
riii»MreK. b^ pafled before, I am not audiorbed to fay; but Hh 
'^Wp'. 9th,"" -P^^ imjM'obable that this might relate to fome other pro- 
sSo4- pofal$ which he had held out. In the anfwer to thif 
letter, the perfons in Holland write : *^ We have the 
^^ greateft (adsfaction, in finding that you decline t9 
^ neutralizes^* I lay agam, they had never ai^^ed him 
10 undertake it ; they had only defired to be informed 
whether it was feazible at his place. Surely Aich in* 
coniU^df s betray ftrong marks of a corrdpondence 
not genuin^^ The letter goes on^«-^^ Since netaral- 
izing is not poffible, could iK>t the goods be foU 
at your {dace after (hipment, tofecure us agflin/i a 
ietallofsV^ Can there be a more explicit declaration, 
that the feller was l^d to enter into this traofactiont 
only as an expedient to fave his goods from the danger 
of war^ which he confidered as imminent and certain. 
This letter was written on the 9th of Aprils and w^s 
received on the 1 2th, and on the very day of the 
receipt do^ Mr. Jmajfen take on hmfelf this larg^ 
coiUrail^ or if there were other partakers, who dp 
not appear, it would not be lefs extraordinary, that 
with fo fhort a time for deliberation with them, Mr, 
Jwiafen Ihould take on himfelf the refponfibility as the 
principal at leaft, and as the only perfon who appears 
to have been known to the*fellers in this' tranfaction^ 
The next letter is from Amfterdam^ and pientions ad- 
vices received of the fhipments from Surinam. It ad? 
verts again to the profpect of public affairs, and fays, 
^^ As no reliance can be placed on our underwriters.'^ 
There was an end of infurance, then, that is obvious ; 
the owners were infured zgsSaAfea rijky but not againfl 

the chance of war— againft tha^t there was no one to 

be 
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be found who would infure than. They then pro* Tde 

Yam 

ceed — *^ thefe circumft^nces alone induce us to ac- fredkricc 
** cede to your propofal," and menrion is made " that MMf^^xk, 
Mrs. Noble would be glad to enter into the fame en- '^ 
gagement/' This letter was recdved on the 3d of 
May^ as it appears from the endorfement. On the 
very fame day Mr. Jonaffen anfwers it, profefling his 
willingnefs to engage in the contract. The next letter 
from Amjierdam^ of the 7th of May^ mentions, that 
as this is a bufinefs whiqh requires difpatch, our part- 
ner, Mr. R , will proceed to your place to ter- 
minate the bufinefs with you. At this time Mr. R 

had not fet out. On the i oth of May^ Mr. Jth 
nqffen writes in anfwer to the letter of the 7th, giving 
notice of lilr. i?— — *s arrival, and ftates that they had 
already been treating, but had not come to any agree- 
ment. On the fame day, Mr. R writes to his 

partners in Holland^ ^^ that there was no time to be loft, 

** Xhztyb.JimaJfen was very tenacious;'' yet, ftrange as 

it will appear, the contract was drawn up in all its 

forms, bearing date on this very day, when both par« - 

ties reprefent themfelves to be ftill treating, but at 

variance in their terms. Ixannotfay that all this may 

not poiBbly have taken place as it is reprefented, but 

added to the other features of the cafe, fuch an apparent 

predpation in the moft material part of the negodation 

does, I think, very confiderably hdghten the impro- 

balNility of the tranfa£tion. There are many other 

pafiages on which fimilar obfervaticms might be made 

unfavourable to the reality of the contract : lliere zn 

{till more that might be produced to fhew the repeated 

acknowledgment of the parties, that nothing elfe than 

m gbfdute peceffity arifing from approaching hoflifi- 

ti es 
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The ties could have induced the Butch ovmtr to fell 
Frfoerick. '* They are congratulated on having faved a part of 
;v/,r. 9th~ ** their propeity." In fliort, it would be only to con- 
*^o4- fume time uaneflkrily, if I were to particularize 
all the paflages that tend to eftablifh to a .demonftra- 
tion, that the contract was made only as an expedient 
for avoiding the confequences of war, which both par. 
ties confidered as inevitable. . This is fvffficient to fiip- 
port the principle which \ have ventured to lay down, 
that the fame rule of law is to be applied to fuch con- 
trads in tranJitUj made in anticipation of war, as are 
applied to fimilar contra£ts in time ofadtual hoflilities. 
I have already adverted to fome unfavourable obferva- 
tions that might be made, as to the reality of the tran& 
action. On that part of the cafe it might alfobe fartherob^ 
ferved, that theproperty was to have gone into the hands of 
the feller, where the whole agreement might have been 
refcinded ; that this circumftance would very much fa- 
cilitate the cover of fraud ; at the fame time that it 
does, perhaps,throw fome degree of improbability on the 
.tranfa^lion, that a foreign merchant fliould engage 
in fo large a purchafe with perfons, who were, never- 
thelefs, to take the a£^ual poiTefllon of the goods, 
though he appears to have had but very ilender 
dealings with them before. The letter which opens 
the tranla&ion is not produced, and th^re are many 
other things which might induce me to fufpe£^ that it 
is not a real ^nd genuine transfer. But taking it to 
be a bona fide contraft, yet being formed in tranjitu^ 
for the purpofe of withdrawing the property from cap- 
ture, it does intimately partake of the natiure of thofe 
contracts, which have, in the repeated decisions of 
this, and of (h^ SuprQ^l^ Court, been prpuoqnced null 
ji^d invalid ; and I pronounce this property fubject to 
condemnation. 
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JUFFROW CAIHARINA, Hansen. ji/. ..jth, . 

1 804. 

I 

'T'His was a cafe refpecting the due application of a Licence— fur 

licence, for the importation of certain raw mate- Lace not proV " 
rials from France ^ viz. whether a parcel of lace could F!vouwbje'*wZ 
be held to come under that defcription, ^lt\([fTom the 

(itunrion oi the 
parties and tlic 

Judgment. circumftance of 

SirPT. Scott, — This lace was ihipped under an order been gi^n pre-' 
given before hoftilities ; and it is argued on the part wTihou^ao ov-""^ 
of the captors, that lace is an article which cannot be p«'^'"n'»y o*^.. 
included under the terms raw materials ; that no pro- -Rcftinuiou. 
tedion can be derived from the licence, and that the 
original order ought to have been countermanded at 
the breaking out of the war. Certainly if a licence is 
to be deemed neceilary, it will be difficult to fay that the 
particular licence alluded to in the prefent cafe can avail 
to the protection of this fhipment. But there are 
fome confiderations applying to the manner in which 
this Ihipment had originated, which may entitle it to 
more indulgence. It appears that goods were fent 
out from this country to Flanders j and that an oi'der 
was given at the fame time for a return of certain 
other foreign articles, and among the reft for this^ 
lace. It feems, that when an order is given for lace, 
it is put into a ftate of preparation, and that more 
time is required to countermand an order for this article 
than for others on which lefs labour and preparation 
is required : It is a work of long and flow procefs, in 
which advances muft be made to the manufafturers y 
and although the demand on that account againft the 
merchant would be fufpended duriqg hoftilities, it 
. . roighr 
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might be difEcutc to relieve the Britijh merchant front. 
c/thaii*a. the demand, \Aen the fordgn correfpondent was re- 

-— jj^ habilitated^ and reftored to his right of adion by the 

iW return of peace. It is to be remembered alfo, that 
during the prefent hoftilides there has been a more 
than ordinary difficulty in carrying on any correfpond- 
cnce with the enemy's countries — a circumftance for 
which the Court has in other cafes thought it not un- 
reafonable to make fome allowance. It does not ap- 
pear that the party had an opportunity of cbunter- 
njanding ; and although it would have been more fatif* 
factory, and a more guarded proceeding on the part 
of the Britijh merchant, to have applied for a licence 
for the fpecial importation of this ardcle under the 
circumftances of his cafe, there are fufficient coniide<« 
irationt to induce the Court to think favourably of 
this claim. There feems to have been no intention 
1o diilemble : it was owing to the erroneous conception 
of the enemy's fhipper, that this article was put on 
board to take the benefit of a licence that had been 
pfocured for other articles in this veflfel. It is therefore 
in this point of view diftinguifhable from Mr. Hankef% 
cafe, in which the fhipment was made here, where the 
party had (till the dominion over the goods, and the 
power to flop them from proceeding. Here the do* 
minion was in the enemy *s fhipper, under a difcretion 
repofed in him by orders before the war, and which 
the importer is not fhewn to have had any opportu* 
nity of countermanding. I wiih it to be underffaxxl, 
that by this decree the neceffity of obtaining a liceDbce, 
is not in any degree relaxed. On the contrary^ this 
Court cannot fufficiently inculcate the duty of apply* 
" bg, in all cafes, for the protection of a licence, where 

4 property 
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property is to be withdrawn from the country of the The 
enemy : it is indeed the only Me way in which parties c/thImna. 

can proceed* Without meaning In the leaft to weak* — 

en the force of this obligation, I think the claim, un« \i^ * 
der the particular circumftances of this cafe, is juftly 
entitled to the favourable confiderations which I have 
thrown out, and I (hall dired this property to be 
reftoied* 



THE WILHELMSBERG, Lubben. Mar. ,6th, 

1804. 

THIS was a queftion of coils and damages, owing ccnvament fn, 
, i^rt i-»i under the Prixe 

to the neglett of the captor not bnngmg the a&, how confi. 
veffel into what could be reafonably termed a conve- tb^'^^ll^n 
nient party under the Prize Ad. '"'rtll'S^kh 

they bring yeflelt 
for adjudicatlAiu 

JUDOMBNT* 

Sir W. Scctt. — ^This ihip was feized on a voyage 
from Amfterdam to Archangel^ Under a fufpddon, I 
prefume, of Dutch property • She was going in bal- 
lad to bring a cargo to Amfterdam^ and appears to 
hare been very much in the habit of Dutch trade, par* 
ticularly during the war. On thefe and other grounds^ 
it could not be fairly denied that there Wert drcum- 
tonctz to jttfttfy the feizure : but the fecond a& of 
folding the veflel to fuch a place as Shetland^ is not 
fo defenfible. The Prize Ad undoubtedly gives the 
oaptor fome latitude on this fubjeft : he is <fire£ked 
genea^ly ^ to find his prize to fme cmvenient port.** 

Sbef/€9nd cannot, I thiidc, be confidered in iny m^n- 

ner 
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The ner as fuch a tori. It is a place where the captof 
BiKG. cannot get advice ; much lefs can the claimant learn 
^ >Mar, xZ^ "^ ^^*^ manner to proceed, or where to refort for 
i8©4* juftice. The captor is certainly not juftified imder 
the Prize Ad to fele£t any port that he pleafes. It mud: 
be a convenient portj and in that confideration the con- 
venience of the claimant, in proceeding to adjudica-^ 
tion, is amoftg one of the firft things to which the 
attention of the captor oup[ht to be addrefled. If the 
veffel had been fent, in the firft inftance, to Leith^ or Ber- 
wicky or to any of the principal northern ports of this 
kingdom, the confequences that have arifen in this 
cafe could not have enfued. The papers were brought 
in on the 2d of Auguji^ but nothing more was done till 
the i6ih. — In the mean time, the veflel was removed 
to Leithj and on the 13d of Auguft an offer was made 
to releafe. Surely it cannot be maintained, that no 
damage had accrued at this time, when the offer was 
. made. The mafter fwears, that he could not obtain 
his papers, and that it was too late in the year to pro- 
fecute hjs voyage to Archangel. The offer it feems 
was rejected, on this account, and becaufe there was 
210 refervation of coils and damages, which might, 
very prudently, and in moft cafes very fafely be made. 
I cannnot think that the neutral mafter aded in any 
manner improperly, in declining fuch an offer, being 
only told, to go about his bufinefs, and that he would 
hear no more of the matter. To releafe a veffel in this 
fummary manner, without her confent, after fhe was once 
brought in, would be contrary to the dire£tions of the 
Prize Aft. Upon the whole, confidcring that the 
Court is called upon to beat down and difcourage the 
notion that captors may carry their prize wherever 

they 



HIGH COURT OF ADMIRALtT. 



45 



they pleafe, and that the injury fuftained in this cafe Th« 
has proceeded entirely from that miftake, I fliall allow ^^"•'"^**5- 



BIKG. 



one month's demurrage, and the expences of the pre- "^JTY^fT' 
fent hearing. '804, 



THE DRIVER, C ashman. 4>r//.7&i5th, 

1804. 

THIS was one of the Cape Nkola Mole cafes, and Rcgiftiar'« rr- 
now came on upon objeaion taken to the report tointtrtfluponm. 
of the Regiftrar and Merchants, viz. that in cftima- co'.Jft7c\ti"d by 
ting cofts anddamages> they had allowed intereftupon regifl^Sr"„°/ ^^^^^ 

intereft. merchants two 

ycar» before. 

Expcnc^s of 

The /2^^i/?r^rfaid— That they didnotufually allow *^r«ltt 
intereft upon intereft, but that the ground of the prefent *"^ famagcg 

*^ ' o ^ not chargeable 

report was, that the account had been made up two to the daimanti, 
years ago, and that from that time they had allowed 
intereft. 

Judgment. 

Sir W. Scott. — ^This is one of that unfortunate clafs 
of cafes from Cape Nicola Mole^ in which this Court Th Haidah, ' 
has felt itfelf under the neceffity of decreeing ^^Xl\y^^^' 
reftitution with cofts and damages. The report of the other Mie«; 
Regiftrar and Merchants was made, and if not objefted 
to, it was to be taken as confirmed. No objeftioh 
has been taken^ and therefore it muft ftand confirmed. 
Some fliort time is, I prefume, ufually allowed for 
payment j but here the matter has been fufpended for 
a confiderable time, owing, as I am informed, to an 
appeal that was entered on the part of the captor. 
The ufual rule undoubtedly is not to give intereft on 

VOL. V. L intereft, 
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ihtercft, but when intereft has been • given, and the 
account is made up, the intereft then becomes princi- 
pal, on which it is not unreafonable tliat farther iji- 
tcreft may be decreed, fimilar to* what is done 
in^ the Court of Chancer)\ Some time is to be 
allowed for the convenience of payment : for that, 
and for the confirmation of the Regiftrar's report, I 
fhall allow a dcdudion of two months, and confirm 
the repoit as to intereft given from two months after 
the report was brought in by the Regiftrar {a). 



jfpril 10th, 

xSo4. 



THE BRIG LOUIS. 



Prize, agcntj 'T^His was One o f tlic Cdpc Niccla Mole cafes, in 

fuhje^t to the JL,., . , , r-nirrr 

order of the which z motion was made on the part or Meflrs. 

^l^!cAoZlZy Willis and Waterhoufe, as agents of the captor, that 
detained in their ^hev might be difmiffed, on a ftatement that they had 

given a bill for the amount or the money m tneu: 
hands, and that the bills had been paid. 

Contra Laurence prayed — That the Court would 
decree them to pay intereft, ,^d the cofts of the pro- 
ceeding. 



(/i) In th»8 cafe, on a former da)', {i^x\\ March 1804), the 
Regiftrar had afked by whom the expcncc of poundage was to be 
borne, whether by the claimant or the captor^ under a decree of 
cofts and damages? Couri,-^! think a party Iravin;^ a decree for 
cofts and dainagc^s, is to be protedled againft the expcnce of pound- 
age. An exprcfs decree of cofts and damages, muil go to every 
thing in the way of compenfation. So in ,bthtr cafes, that are not 
cafesof cofts and damages, but where the captors are the perfons 
fuing out the cGfiXmifilon, the poundage Is paid by them. 

Sicabeyy 



n 
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Swabey^ in reply. — ^l^he captors may be liable to 
interpft, but bow far their agents can be held liable in 
this Court, is a queftion now depending in prohibit 
tion (a) before the Court of Bang's Bench, on an 
order to that effeft made on thefe parties in the Court 
of Appeal. It is prayed therefore that this queflibn 
may ftand oven 

• Court* — It will be underftood that, if the Court 
before which the prohibition is depending, fl^all hold 
that agents are properly liable to intereft, under the 
decree of the Prize Court, I fhall hold that liability to 
attach. on Willis and Waterhoufe in the prefent cafe. It 
would be the greateft hardfhip on the captors, to 
throw the demand for intereft on them, when the 
agents have all the time had the ufe of ihe money, 
merely becaufe it has happened that the monition was 
firft taken out againji the captors (b). As to the ex- 
pences, they have been incurred principally by the in- 
dulgence that has be^n ihewn to thefe agents, for the 
accommodation of their affairs, and they mud fail 
on them. 



{a) In the cafe alluded to (the Polly, Davis), the Court of Appeal 
had made a decree of intereft agatnft the agents. On prohibitioa 
brought in the Court of King's Bench, That Court held, that the 
jurifdiflion of the Prize Court cxercifed over the Proceeds and over 
the agents, who had been in pofTefTion of thofe proceeds, was well 
founded. Uplifts agMnJl the Commiffioners of Appeal In Prize Cdufes, 
Eafler Term, 1 804. Eajl. Rep. 

(b) In the cafe of the Polly, the firll decree of the Lords of 
Appeal for intereft was againft the captors. 
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■w^>'«' THE URANIA, Walker. 

1804. 

Allegation 'T'his was a cafc, on the admiffion of an allegation of 

pleading afnda- i£ . • « r 1 tr* f fL'^ 

vitf, in a cafe of pukt Tc-capture, on the part of the King s Inip, 
ii« anTp"roo? pleading the affidavits of fome French failors who were, 
rcjcaed. Q^ board the recaptured fliip. The recapture was made 

by a non-commiflioned veffel, and proceedings were 
firft inftituted on the part of the Admiralty, as for 
droits of Admiralty, but were difcontinued. The 
Loyal Briton afterwards appeared demanding falvage 
in her own right. 

In fupport of the allegation^ the King^s Advocate and 
Arnold. — The firft point, which appears one of confi- 
derable importance, is whether ^he non-commifGoned. 
veffel has any perfona flandi before the Court. In 
the cafe of an original capture, Ihe could not maintain 
an intereft in prize. In recapture alfo, which par- 
takes intimately of the nature of prize, the fame prin- 
ciple feems equally t<5 bar the non-commiffioned 
perfon from maintaining a fuit for falvage ; and, it is 
prefumed, that no inftance can be produced, in which 
fuch an intereft has been pronounced for. 

Court. — Surely a diftinclion has been always held 
in cafes of falvage. There muft be many cafes in 
which the claims of non-commiffioned perfons have 
been allowed for falvage, on retaking property out of 
the hands of the enemy. The words of the Prize Aft 
W 5^^' 39- (^), appear to me clearly to recognife fuch a praftice ; 
which direft falvage to be paid on recapture by his 
Majejifs fhips of war^ or any privateer^ or other fhip 
Or vejfel or boat tender his MajcJlfs proteilion and obe* 
dience. — Objeftion over-ruled* 

The 
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•The Kings Advocate. — A fecond queftion turns The 
upon the form of proceeding. The claim for falvage 



was firft inflituted on the part of the Admiralty by ^YjoZ^* 
affidavits, and at that time the joint captor prepared 
himfelf in the fame way, by taking the affidavits which 
are now offered. The Proctor of the Admiralty de- 
clined to proceed farther ; and the non-commiflioned 
captors have commenced a fuit, on their own behalf, by 
plea and proof. To this the joint captor has nothing 
to oppofe but thefe affidavits, as the French crew have 
all left the kingdom. Whilft the caufe was firfl: 
proceeding in the form of affidavits, the joint captors 
were juftified in relying on thefe affidavits, as fufficient 
evidence. It is hoped therefore that the Court will, 
under the particular circumftances of the cafe, think 
them ftill admiffible, and allow them to be pleaded 
in this allegation. 

On the other ftde^ Laurence. — Whilft it was uncer. 
tain whether fome part of the cargo might not be 
Droits of Admiralty, the Proftor of the Admiralty 
gave an appearance, and took one or two affidavits, 
but foon declared that he proceeded no farther. We 
are called upon to propound our intereft, and in doing 
that, are in no manner bound by the mode in which 
the Proftor for the Admiralty had proceeded. The 
caufe muft go on in the regular way. Thefe volun-r 
tary affidavits cannot be received. 

Judgment. 

Sir. W. Scott. — There is a fad pleaded in this alle- 
gation, which, if 1 underftand it rightly, may be 
very material. It is ftated, '* that when the Glenmore 

I- 3 took 
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The took poffeflion, there was no Britijh feaman on board, 
.— _.«1, except the Jirft and fecond mate of the Loyal Briton, 
^jS'olf ' ^^^ delivered the papers to the officers of the Glenmore, 
with an intimation that the Britifh Regi/ler was on board 
the Loyal Briton." If that is a true reprefentation, 
there could be no want of evidence ; as thefe mates 
might be examined. With regard to the nature of 
the capture, alfo, it is to be obferved, that if the Re- 
gifter was produced, there could be no want of evi- 
dence that tliis was a Britifh fhip. She was brought 
'nto Cork^ and there the falvage was fettled, and the 
veffel was permitted to proceed on her original defti- 
(-) Sea. 41. nation, under the provifions of the Prize AQt (a). It was 
known then that this was a re-capture, and that there 
was a private non-commiffion^d veffel, afferting to-be 
the fole recaptor, becaufe the Proftor of the Admi^ 
ralty appeared fo foon as 28th July 1801, alledging it 
to be a fole recapture by #ie Loyal Briton. Why it was 
made a cafe of Droits, I cannot fee, becaufe, accord, 
ing to all the ideas which I have been taught to enter- 
tain on the fubje£l, the non-commi^oned veffel was 
fully competent to affert an intereft in falvage ; and 
this, in my opinion, is fully confirmed by the word? 
of the Prize AO. Then the whole cafe is refolved into 
this queftion : Whether the Loyal Briton was the fole 
recaptor or not ? and this is a queftion which cannot 
be permitted to be fettled by affidavits. If there is 
any defeft of evidence, it has been produced by the 
negled of the parties ; but it does not appear to me 
that there muft neceffarily be anyfuch defedt, as the 
mates of the Loyal Briton may be examined. 

Articles of the allegation pleading the affidavits re* 
jedkcd. 

THE 
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THE PRIMA VERA, ^J5"o4^' 

Tn this cafe a monitfon had been taken out. againft Monition dirca- 
th« Deputy Regiftrarvof the ViGe-Admiralty Court JgXiu»»« ^'^^' 
of Martinique, to bring in certain proceeds. In anf- *^'P^]^ ^(^^ pr«t^' • 
wer to the monition, it was now ftated m his affidavit, cetd«,fufi)e»»de«i» 
** that the money ha'd been by him remitted to the Je hau remutcJ 
" houfe oi Forbes and Co. m London, to be depofited '^^^^^^^l^^c 
" in the Bank by the direftion of the Principal Re- »nLondon,bytLc 

' . * order iind ojcec- 

** giftrar, and that he venly beheves that it was re- tion of the Prin- 
" ceived and invefted." . ^*^* *^' "^' 

7be King^s Advocate contended-7-That the return 
was infuiHcient ; that the parties had a right to look 
to the Deputy Regiftrar, who was the oftenfible per- 
fon in the execution of the office, and received con- 
fiderable emoluments from it; ^nd prayed that the 
Cojurt would enforce the demand, by granting an at- 
tachment againft him- 

The Court alked why the monition had not been 
taken out againft the principal. . , 

The King^s Advocate faid — That this Gentleman 
was the oftenfible perfon, and that the principal was 

abroad. 

•  > 

The Court. — As the queftion is, Whether the Prin- 
cipal or the Deputy Regiftrar fhall be made the refpon- 
. fible perfon, I fliould be unwilling to determine fuch a 
point, efpecially by taking the party into cuftody, 
without farther confideration. 

On a fubfequent day, May the 16th, the Court 

. declined to grant the attachment, or to difirifs the 

party, but direded a monition to iffue againft the 

principal Regiftrar. 

1-4 THE 
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^^{^' THE ZACHEMAN, Kractlien. 

f 

Swedifli Treaty. 'T'his was a cafc Oil the detention of a Sivedifh fhip, 
sVcdiftifiiip With a cargo or iron and 1200 barrels of tar, 

f-Tfo'the Hght ^aken on a voyage from a Swedijh port to Rochefort. 

of pre-emption of 

Three wcekVdc- T**^ Kitig^ s Advocufe ftatcd — That the fhip had been 
ind <i"reaer7to' offered to bc Tcftored ; that the cargo being tar, con- 
Ke pnid by Cc- fiprned to a port of the enemy, had been detained for 

vernmeut. . 

pre-emption ; but that the offer was at laft declined 
on the part of Government, 

On the part of the Claimant^ Laurence ftated— 
That the veffel had been taken fo long ago as March) 
that compenfation was due for the detention under 
the fecond and third articles of the late convention 
with Sweden. 

In reply ^ the King^s Advocate and Robin/on. — The 
captor in this cafe has done nothing but what was 
perfeftly juftifiable. To detain and fend, in a cargo 
;of tar, bound to fuch a port as Rochefort ^ was an aft 
of duty, which he was not at liberty to omit. The 
W =g'^'' 7"^^' very Treaty (^) referred to, feems to indemnify the cap* 
tor in this inftance, by the diftinftions made in the 
fecond and third articles, between cargoes of this 
kind bound to neutral ports, and thofe going to the 

'port of. the enemy. In the former cafe it is pro- 
vided, '' that if a cargo bound to a neutral port is 
^* brought in, on fufpicion of a deftinarion to the 

' *' port of an enemy, and it afterwards appears that 

• ** tht deftination was adlually to the neutral port, fhe 

• ** fhall b^ reftored with compenfation, &c/' that is, 

as 
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98 againft the captor. In the next article, the cafe of The 
fuch cargoes bound to the port of the enemy, is '^^'""^'^' 
provided for. It is there confidered as a cafe of /r^- ^YoL?' 
emption^ in the exerdfe of which, the brinffn^in muft 
be juftified as a preparatory flep, and if any delay 
takes place, it is ob\rioufly not to be imputed to the 
captor, who is by that very article of the Convention 
virtually authorized to bring in fuch a cargo. 

JUDQMENT. 

Sir W. Scott* — I have no hefitation in pronouncing 
that the feizure in this cafe was perfedly juftifiable. 
In the cafe of a fhip carrying fuch a cargo a$ tar 
to one of the great naval arfenals of the enemy, it 
was not improper to bring in for enquiry as to the 
fa£l' of property, whether it was going on the private 
account of die neutral merchant, or under a contrad 
with the Government, by which thofe arlenals are 
more ufualiy fupplied. The captor had therefore a 
perfeft right to have the formal papers verified. In 
bringing in and taking the depofitions, the captors 
were i|i my opinion perfe&Iy juftifiable. That being 
done, the eflFe£t of this evidence ought to have in- 
duced them to confenC to reftitution. — Then comes 
the queflion of pre-emption. In the Convention 
lately entered into, this Country has been induced to 
waive, its former right of forfeiture, for that of pre- 
emption, which Sweden has admitted, and I think in 
terms which do warrant the conflrufUon put upon 
them, in argument, that they juftify the brinigng in. 
As to the exercife of the right of pre-emption, if par- ' 
ticular orders from Goyernment are neceiiary, I ap- 

8 prehend 
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The prehchd, that there is fome mode in which thofe ordfirt- 
can- be expeditioufly obtained. The terms of the 

1S04:'' Treaty feem to relate principally to the time taken in* 
unlivery ; but if the (hip is detained as a warehoufe, 
under any uncertainty as to the intention of Govern- 
ment, the equity of the Treaty will, I think, extend 
alfo to fuch detention. The fhip was brought in 
on the 2oth of March ^ the claim was given on the 
27th, and on the 3 'ft, the offer of reftitution was 
made. Since that time, there feems to have been 
fome delay. In the prefent cafe, which is perhaps 
the firft that has arifen under the Treaty, and one of 
not the mod favourable complexion, I fliould be unr 
willing to prefs thefe confiderations to the utmoft ; 
but I wHh it to be underftood that cafes of this de- 
fcriptiori muft be conduced with great tendemefs to 
the neutral intereft, and that as little time as poilibie 
miift be loft in deliberation. Some demurrage muft 
be allowed, but not againft the captors in this. cafe. 
I fliall allow three weeks demurrage to be paid by His 
Majefty's Government; and I wifli that the Admiralty 
may be apprized^ that under the Treaty which now 
exifts, matters of this kind muft not be kept fubjeft to 
long negociation, fmce it is not lefs expedient for the 
purpofes of juftice, than for the intereft s of all par- 
ties concerned, that a prompt anfwer fliould be re- 
turned, as to the difpofition of Government to avail 
itfelf of the right of pre emption. 



THE 
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THE SISTERS. ' '  

(Inftance Court.) Af^y nth/ 

• ' - . . -: . 1804.* 

'T'hts wasacafe(^z) of poffeffioa, brought by Mn Char- c»fe of poffcr. 
•> nock againfl Tubbs, the aflerted o^^ncr in poffet. S;;';-;;.!;:;f^^^^^^^^ 
lion, under a transfer from Marfden and Company, ^'rj^^^n'';,^^*^ 
for whom it was fugjrefted that Cbarnock had made fci» ^^ * «ic» tup- 
the ongmal purcnale, . poririoi.to..uv- 

0;i IfA^ ^^r/ of Mr. Charttock^ the King^s Advocate.^ 
— Several transfers are aflerted to have taken place, 
with regard to this Ihip. In the firft inftance, Mr. 
Cbarnock was the undoubted purchafer, under a falc 
by the Marfhal of this Court. He paid the purchafe. 
money, and obtained a bill of fale, which eftabli(hes 
the legal title in him, unlefs it can be fhewn to have 
afterwards paiTed from him by any legal transfer. 
The plea fet up on the other fide is, that Cbarnock 
made this purchafe as agent for Kirkpatrick^ and ad- 
tually delivered pofleffion to him ; tbat Kirkpatrick 
afterwards fold to Marfden^ and Marfden to Tubbs 
the defendent in this fuit. The parties are many of 
them become bankrupts, and the whole of thefe fubn 
fequent transfers feem to have paffed by accomo- 
dation bills, and merely to give this veffel the colour-* 
able charafter of an American veffel, to enable her 
' to engage in fome courle of trade, in which Ihe 
could not legally be employed as an Englijh veffel. 
The cafe on behalf of Mr. Cbarnock is, that he is the 
holder of the legal title in the bill pf fale ; that in 
fending the veffel to Kirkpatrick at Liverpool^ he 
meant to transfer her only provifionally, iii cafe the 

(«) Supra^ vol. 4. p. 275. 

purchafe 
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The purchafe money fliould be repaid ; that he detained the 

1— bill of fale, to await this contingency ; that condition 

^%ol!^' never having been fulfilled, nor the transfer comple- 
ted, by executing a bill of fale to Kirkpatrick^ the 
legal title is ftill in Chamock^ he is entitled to be |)ut 
into poffefSon of his veiTel by the decree of this Court. 

On the other Jide^ Arnold and Laurence. — This 
is a caufe of poifeffion, in which the Court will look 
to the right of poffeffion, having no jurifdiQion 
over the queftion of property. It will not diflurb a quiet 
poffeffion without a clear title is made out on the other 
fide; ftill lefs will it do this, where the perfon now claim- 
ing to be put into poffeffion was thevery perfon whogave 
poffeffion to him, who now holds it j and where the bill 
of fale was retained only from a fuggeftion of general 
convenience put forward by himfelf. The equitable 
title has undoubtedly paffed from Charnock^ and the 
only queftion is. Whether, after a voluntary agreement 
On his part to fell, accompanied with delivery to the 
agent of Kirkpatrick^ he can now fet afide the whol^ 
of that tranfaclion, and demand the aid of the 
Court, to give back the poffeffion to him, after other 
contrafts have been engrafted on that equitable title, 
which Kirkpatrick the purchafer under the firft fale 
l^ad acquired from him. The Statute Law of thi$ 
kingdom direfts that the transfer of Britijh fliips 
fhould pafs between Britijh fubjefts, by certain for- 
inal inftruments. But that is to be regarded as a 
ftridinefs, arifing from the peculiar policy of the navi- 
gation fyfteih of this country. This was an American 
bottom, and it is by no means clear that the ilri£t rule 
of our Statute Law would attach upon it. In coun- 
tries where a bill of fale might not be neceffary, the 

legal title could not beoutftanding in oppofition to the 

equitable 
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equitable title that has pafled under this tranfaction. But The 

independent of that circumftancc theCourt is not bound ^'"^"' 

to lend its aid, to difpoffefs a party who appears, upon ^JfgJ?'*"' 

the face of the tranfaftion, to have been invefted with 

his equitable title, by the very perfon now fetting up a 

claim againft him. A great part of the purchafe money 

was aftually paid fpecificallyon accountof thispurchafe; 

but now, becaufe Kirk fat rick is become a bankrupt, and 

it fuits the purpofes oiCharnock better to make his claim 

to the fhip, than to come in as a general creditor 

under the commiflion, it is pretended that that pay- 
ment was made to the general account. Therfe has 
been, not only a diftind agreement to fell^ hut 
alfo a fpecijic payment^ and delivery to Tubbs^ with 
intimation from Kirkpatrick at the time, that he had 
agreed to fell the fhip to Mar/deny and that Tubbs 
would come to take pofleffion of the fhip for the pur- 
pofes of that fale. Tubbs accordingly came, and re- 
ceived delivery of the veflTel, without any intimation 
from Charnock that he had any right in the veflel, it 
it being merely flated, that it would be more conve- 
nient not to give up the bill of fale, for fear of vacating 
a policy of infurance that had been made upon her; 
This being the Hate of the fafts, the Court will not 
tliink it neceffary to interfere, but will leave the parties 
to their remedy in other Courts where the whole 
queflion of property may be brought into difcuflion. 

In reply y the King*s Advocate. — In a tranfaction of 
this kind, no transfer by parol agreement could avail 
to confer a legal title. But in this cafe it does not 
appear that any abfolute agreement was made ; nor 
any delivery of fuch a nature, as is contended for on 
the other fide. On , the 23d of Auguji^ Charnock 
complains of the amount of the advances made to 

Kirkpatrick* $ 
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The Kirkpatrick^s account, and on the 30th of Auguft^^ it 
appears that A7r/'/^/r/V^ confidered thefhipas Char- 



► A/^iath, ;2(jrit's fecijrity, fince he wrote "that he could not 
*^ transfer her, till Charnock had transferred to him/' 
Kirkpatrick contracts fc^r a fale to Mar/den and Char 
nock permitted the veflel to go round to Liverpooly tha. 
he might obtain payment oi the purchafe money. But 
the fak to Mar/Jen never actually took place, and the 
money never was in reality refunded to Charnock^ Here 
is therefore no abfolute agreement even by parol, nor 
any abfolute delivery, if thofe acts alone could avail. 

Sir W. Scoii. — This queftion arifes on the arrcft of 

a (hip, which had been fold under the authority of 
this Court to Mr. Charnock. He is in poffeflion of 

the bill oi fale, and this Court is called upon to main- 
tain a title acquired under its own proceedmgs. 
Whether Charnock purchafed as a truftee for anotheri 
or under what private undcrftanding, it will be un- 
neceffary to enquire. The legal intereft, which is 
. eftablifhed before the Court, on his part, excludes 
all confiderations of other equitable titles, which, 
if they exift, muft be left to be enforced in other 
Courts. Much correfpondence has been intro- 
duced, and if it was fit for me to enter into it, I 

(hould fee that Charnock was employed to buy this 
vefTel for a Mr. Kirkpatrick^ when the accounts {hould 
be clofed between them ; but till that money was re- 
paid, Charnock was to continue the equitable owner, as 
he certainly was the /^^yi/ proprietor under the bill of fale 
that had been executed to him. It has been con- 
tended in argument, that the effed of the bill of fale 
(d) Anjfmerjcan jjQjjg would not be material, becaufe this was a fo- 

rottom, fold , . • 

uncjer a decree jeign fliip (^), in refpcft to which it might not be re- 
caufcof IhIn' quifite that it fhould pafs by a bill of fale. It is faii 

tomrt^.H^Juy *" that 

iSoo. 
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that the agreement to be found in thefe letters, and Tjie 
the * afliual delivery under it, would be fuffident to 
eftabKfli the equitable title ; and a reference ha$ been ^liJ^^^ 
made, on this fubjeft, to fome opinions at common law,* 
which are faid to h;ive been given in favour of fuch atitle* 
The opinions of Gentlemen at that bar mull undQubt- 
edly be entitled to entire refpeft on a queftifan of Mii- 
nicipal Law : But this is a queflion of a more* general 
nature, ar Ifing out of a fyftem of more general hw — out 
of the univerfal maritime law, which conftitutes'a part of 
the profeflional learning of this -Court and itsPradibersi 
According to the ideas which I have always entertain- 
ed on this queflion, a bill of fale is the proper title to 
which the Maritime Courts of all Countries woujd 
look. It is the univerfal inflrument of transfer oF 
Gnps in the ufage of all maritime countries ; and in 
no degree a peculiar title deed or conveyance known 
only to the law of England: It is what the MaridmeLaw 
expects, what the Court of Admiralty would in its ordi- 
nary praftice always require, and what theLegiflature of 
this country has nowmadeabfolutely neceflUry, with re- 
gard toBr//i^fubje6bs, by the regulations of the Statute 
Law. As to the facl of ftich an agreement, what is 
there in this correfpondence that can amount to a 
precife and particular declaration from Charnock^ that 
he has transferred. —There are expreffions which inti- 
mate that he purchafed under an intention to transfer, 
• when the account Ihould be fettled ; but that there 
was any fpecific declaration of having transferred^ is 
•what the Court has not been able to find in this corre- 
spondence. Then as to the delivery, it is faid that 
Charnock delivered to a perfon fent by Kirkpatrick to 
take poffeflion for the purpofe of proceeding to s^ 
fecond fale. It may be fo, but it was not a delivery 

4 ' of 
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The of the title of property — he retains the legal title A 

[ his own pofleffion, and gives up the veflel only as 

^lio!^^^^ the more convenient method of carrying the general 
intentions refpefUng her into efFeft. The expreffions 
of Chamock*^ letters, fairly interpreted, imply that 
he eenfidered the property to be ftill in him, till after 
her arrival at Liverpool. If Kirkpatrick had intended 
to purchafe of Chamock^ for the purpofe of felling 
to another, why did he not get a bill of fale executed 
from Chamockj which was the firfl (tep to be taken ? 
Nothing of the kind is attempted, but Charnock is 
left in poiTeflion of the only legal title, without any 
ai&gnment. The (hip is afterwards turned over in fome 
way or other to Mar/den j and from him to Tubbs^ who 
is reprefented to have been the perfon employed by 
Kirkpatrick to receive delivery from Charnock. But 
whilft Charnock was left in poffefSon of the bill of 
fale, fuch a delivery as is here faid to hare takea 
place, could not be a delivery of the title to the pro- 
perty. It was merely putting the property into the 
hands of another, for the purpofe of executing a 
particular contrad, bnt which contrad was, in iad, 
never executed. Nothing lefs than an exprefs decla- 
ration made by Charnock to Tubbsj " I deUver this to 
** you for the ufe of Marfden^^ could fairly raife the 
argument, — how for delivery, coupled with the corre- 
fpondence, could be held equivalent to a bill of fale. 
Here is nothing of the kind. Bound down as this 
Court is to decide on the legal title, without taking 
notice of equitable claims, I have no hesitation in 
decreeing the necefTary monition in this cafe, to put 
Charnock into the pofleffion of this veflel. 
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THE VROW ANNA CATHARINA, Mahts. May .ja, 

1804. 

TPhis was a cafe refpefting confiderable parcels of Contraa of cer* 
Bat avian produce, captured on a voyage to HoU chMtrfuTBTtZ* 
iand;, but claimed on behalf of nierchants of Embden^ llX^'tAT' ^** 
under a fub-contraft with Voute^A Co. oi Amflerdam. Amfterdam, 

-' •• ^ and there foldf 

wno had purchafcd of the Dutch Eq/t Jndia Company, by the Eaji 
under particular conditions and limitations »«//V^ J, /» oJoxei^^wlJ! 

the caff. . fr.r'"^ 

On the part of the Captors^ Arnold and Swabey con^ 
tended, in fubftance, that the transfer itfelf was not com- 
plete, but. if it were, that the circumftances under 
which this property was taken, were fufEcient to im- 
prefs upon it the Dutch charafter. That, in this refpeft, 
the cafe was fimilar in principle to other cafes, to the 
Dutch fifliing vcffels, (a) and to the Spanijh regifter («^ i Adm. Rcp» 
ihips,(^) in which it had been eftabliflied, that a cha- /^w„ ^^^ ^^^ 
rafter different from that of the neutral proprietor, ""^ ^p^^ ^"fr*> 
may attach on a particular courfe of commerce, or on a 
particular tranfaftion, by its intimate connexion with 
the commercial fyftem of the other country — and in • 
fome of the Regifter Ships, {c) that it was not neceffary (c) Mar^^h 
to produce this effeft, that the tranfadion fliould arife J;f72^748'; 
wholly in time of war. The prefent cafe was however *^ ^^^ w"* "^^ 
founded on a contraft made after preliminaries indeed, chmtt for pro- 
but not in time of peace nor without a profpeft of the fc^t *to 5>*//« for 
renewal of hoftilities. The property was documented f^J/^''Jf^^!f^ 
as Dutch property^ having been purchafed free d fon ih$ )rar. 
duties, and being,in its deftination, to become fubfervient 
to Dutch interefts throughout the whole tranfaSion. 
It was to be configned to the original fellers, the 
Dutch Eaji India Company; it was to be depofited in 
their warehoufes, and fold at their fales. If the proceeds 
were to be remitted to the afferted foreign put chafers, 

VOL.- V. M it 
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The It was not as an abfolutc fale, fo much as in the m- 

Catbailxka. t^^^ of ^ return on refpondentia for money ad- 

""^l^j"^ Vanced to relieve the diftreffes of the DtHcyCom^^j, 

1804. and for bearing the rifle in tranfitu. That it was^ 

impoffible to find any feature of an independent title 

I to the thing itfelf, in fuch a contrad } that at all events 

the Z)2«f^, character muft be held to attach upon it. 

On the part of the Claimants^ the King^s Advocate 
and Laurence^ contended that the national charafter 
of the proprietor was the ordinary teft by which move- 
able property was chara£terized. That this was the 
general rule, not yet narrowed by any limitadons that 
could include the prefent cafe* That all confiderations 
arifmg from an unneutral interference in time of war 
were to be put out of the queftion, as this contract 
was formed before the prefent war, and wholly in 
&} su|»ra, p. 8 Contemplation of peace. That the cafe of xiitOJ^ray (a) 

in which American merchants obtained a refUtution of 
their (hares of a French whaling voyage, entered 
(*) Supra, vol. I. brfori the war; the cafe of Ha/um and Ern/i {b\ 
^' '^ and the cafes of the Swifs proprietors who ob- 

tained reflitution of cargoes from Curacoa^ docu- 
mented as Dutch y were inftances of the gene- 
ral rule. That the cafe of the Ducth fifhing vefleli 
ftood on the particular ground of being defigned cvi- 
dently to defeat the rights of wan That the cafes of 
the Spanijh regifter fliips ftood in part on a principle 
^ at that time more ftriftly enforced, that in no cafe 
could the proprietor be permitted to aver againft the 
folemn documents of the (hips papers j and fecondly, in 
no flight degree, on the particular nature of that trade, of 
which it was a fundamental principle that the property 
Ihould belong to SpaniJ}^ merchants, and that that fafl; 
Oiould bevel ificd under the fanftionof an oath. That the 

interference 
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interference of foreigners was prohibited by the policy Tbt 
of the S//7;2j^ Government, but that no fuch prohibition Cat^I^rjna! 
tould be Ihewn in this Gafe; on the contrary it was cer* ^^^^ . - 
tified by the Dutch C6mpan,y, that they had been in '^04. 
treaty with foreigners biit that the negociation had 
broken off* As to the particular circutnftances of the 
cafe, it was contended in fubftance, that, they were not 
fuch as cotild impeach the right of property^ or fix 
upon it the national charader of Holland. 

Sir JV. Scott. ~Thc(t 2Xt cafeS of great extent ^ 
ko valiie^ but not fo as to the number of queftiont 
involved in them : for the fads are not con^fted, a»d 
the whole inquiry that refuHs out of a very large m^s 
of papers turM tippn two queftions of law. The 
general h.&. out of which thefe queftions arife, is z 
contrad of falc from the Dutch Aftatic Company of 
a quantity of goods lying at Batavia to certain per# 
fons in Holland^ who have contrafted to underfell tp 
Certain other perfons refident in foreign countries, whp 
are the claimants and aiferted proprietors. To entitle 
them to receive r<fl:itution, it muft appear that they 
ure proprietors, and fecondly, that they are qualified 
pr$pr'i€t&rs ; that is, that they are perfons who are not 
dilabled by any drcunxflaaces belonging to this tranf- 
aflion, from receiving reftitution of their property 
in this Court* Thefe, are the two queftions. In order 
to determine upon them, the nature of the original 
central, between the Dutch Aftatic Company, and 
the fii-ft purchafers, muft be firft confidered. That 
€ontra£): appears to have been entered into on the 24tb 
of March ^ 1802, between r<7z//tf and Co. afting fpr 
themfelves and divers other merchants of the com^ 
tnerdal cities of Holland. Thefe parties are C9n& 
dered as a&aal proprietors, and are fo defcribed 

M % througbpttt 
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« 

The throughout. Under this contraft *^ they are to pro- 
CATH;yirNA. ** vide fhips, and fend them to Baiavia. They are 
May isi\i *' there to receive the goods, and to pay the price— one 
1804/ « third in Europe^ one third on delivery at Batavia^ 
** and the remaining third on the return to Holland^ 
** where the goods were to be depofited in the warc- 
<* houfes of the Company, and fold by the Company, 
** under the ufual conditions of their fales." The 
firft queftion that has been raifed, is, whether Thefe 
Perfons are to be confidered as proprietors ? But on 
what ground is it afferted that they are not ? Is it to 
be objefted, that they had not paid the whole pur- 
chafe moKfey ? That is an objection which every day's 
habits of confidering fuch fubjefts will not fupport ; 
two thirds had af^ually tieen paid, and the remain- 
ing third was to be received, according to the contraQ, 
on the arrival of the goods in Europe ; that is a fuffi- 
cient legal payment. It is next contended that there was 
no delivery! How does that ftand in point of fad ? The 
goods had aftually been- delivered to their agents, 
and were coming for their account and rifque It is 
true that they are, by the contradj, to be delivered 
to the Aftatic Company ; but upon what authority ? 
by the contradt of the party that it fhall be fo In 
what capacity are the Company to aft in their fales ? 
m the capacity of agents. It is not a delivery to the 
Company, that the Company may do what they 
pleafe with the goods. ' They are bound to fell them 
upon the terms prefcribed, and to pay over the pro- 
ceeds. Does this deprive the owner bf the dominion 
over his goods, fo as to deftroy his right of property? 
If I, having goods, hand them over to another to fell, 
the circumftance of the man's having been the original 
proprietor of the goods would make no diiFerence. He 
had conveyed his right of property, and it would be 
•no derogation of thofe rights, that by the terms of the 

purchafc 
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purchafehewastohavethemanagementof thefale. There The 
would be no foundation for the affertion that the goods cath ar.na. 
themfelveswerenot completely delivered,merelybecaufe M-aKifihT" 
they reverted to their former proprietor in a new *^®*'- 
charafter. Hispoffeffion, as agent, is my pofleffion*. 
In the prefent cafe, it is hardly neceflary to obferve, 
that at the time of capture the goods were in the 
poffeffion of the purchafers : they had not yet re. 
verted. The obligation to revert, founded on a mere 
voluntary compaft, would not defeat that immediate 
poffeffion, if perfonal poffeffion could be held n^ jefi- 
fary to fupport the right of property ; biit it is by no 
means neceffary : Suppofe the cafe of the Eaft India 
Company holding a delegated and confided, poffeffion 
of goods in this country, for the purpofe of bringing 
them to their regular fales ! Could it be faid of fuch 
goods, that the contract under which they may have 
iepn acquired by the proprietor, fubjefl: to this con- 
edition, was a contr^ft for the, profits only, and not 
for the goods themfelves ? Is it neceffary that there 
ftould be a manual pQffbfQpn by the hands of the 
jpurchafer himfelf ? Is there not a legal delivery, an 
.implied delivery,, a prefumed. delivery through the 
hands of the agent ? This is the ordinary mode of 
effefting the traditio / and whether it is given to the 
.fame perfon accepting the office of agent, or to a 
third perfon accepting it, ftill it does not interfere 
with the empttQ and venditio. In thefe firft purchafers 
then, there was a clear right of property ; and if 
ihey, not being reftrifted from conveying it by con- 
xraft, transfer it to others capable of receiving it, it 
. will equally be property in them : for what more ftands 
in the way of their rights of property ? If Voute had 
^11 the rights of property ; and the want of payment, 
and the want of delivery^, is no objeftion . againft 
.^/», ^either will it be an objeftion againft them, if 
. . M 3 he . 
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'Th« he has transferred to them all thofe rights, haying ^ 

CATHA^rKA. legal faculty fo to do. If the right of the fecond pur, 

"lF«7Tsth7* chafers is called in <jueftion, it muft be faid, either that 

*^ the firft purchafers were incapable of felling with effect, 

Or t-hat thefe fecond purchafers were incapable of buying 

with effeft. As to any limitation upon the power of 

transferring, the contract appears to contain no fuch 

condition. Voute contracts, in the firft initance, for 

his own houfe and for other Dutchmen ; that is the 

firft clafs of contractors, with whom alone the Com* 

paiqr negociate. But there is no exprefs negative tQ 

an under-fale to others of any defcription whatever. 

There is no limitation to the power of affignment. 

It does not at all follow, by any juft implication, 

that the contract of affignment between the jir/i and 

Jfecond purchafers is not good, merely becaufe it might 

not be obligatory between the original fellers and the 

fecond purchafers. The fecond purchafers may no( 

have a right to come immediately upon the firi( fellerSi 

and yet the affignment to them be perfefitly valid, as 

far as the title to property is confidered here. There 

; are many cafes too obvious to mention, in which the 

property is diverted out of the firft feller j yet the 

remedy of the fecond purchafer is not direft againft 

againft him, but againft the intermediate perfon from 

whom he purchafes, It is fo in all fafe? where the 

original title of property is not concerned. A maDj 

having the clear title to property, has a right to fay, 

I will fell to you only ; I have nothing to do with your 

fubfequent transfeis : 1 am anfwerabje to you only for 

the delivery of the goods vender your contra^. The 

title of the fecond purchafers, therefore, may be pcr- 

fedly good, at the fame time that they could not fuc 

the Company immediately for any part that they were 

^o aft in this tranfadion. Indeed, the whole kzovt^ 

branch of the argument proceeds upon this fottBda- 

- tiou 
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tiotty that die fubfequent contrad: is good, to the ex- The 
teat of making the purchafers Dutchmen. For this qatZa^i^ 
is the fecond objeftion, that ahhough the perfons M^yi^^ — 
may have become proprietors, they are not qualified '*»4- 
proprietors to obtain reflituiton, becaiiTe they are, 
under the circumftances of this tranfadion, liable to 
be confidered and treated as Dutchmen. It cannot be 
doubted, indeed, that there are tranfadionsfo radically 
and fundamentally national, as to imprefs the national 
character, independent of peace or war, and the 
local refidence of the parties. The produce of a pqr- 
fon's own plantation in the colony .of the enemy, 
though ihipped in time of peace, is liable to be con- 
fidered as the property of the enemy, by reafon that 
the proprietor has incorporated himfelf with the per* 
manent interefts of the nation, as a holder of the 
ibil, and is to be taken as a part of that country, in 
that particular tranfadion, independent of his own 
perfonal refidence and occupation. So the flag and 
pafs of a nation, taken up in war or peace, binds the 
veffel ahnoft without exception. So in the cafe of a 
ftricl exclufive colonial trade from the colony to 
t^e mother country, where the trade is limited 
to native fubjeds by the fundamental regula- 
tions of the ftate, and the national charader is 
required to be eftabliflied by oath, as in the cafe of 
the {a) Spanijh Regifter Ships* There whoever aflerts 
himfelf to be the proprietor, by the folemn averments 
of an oath, takes the fortunes of the community as 
to that property. Thefe are all cafes independent of 
times of peace or war, though generally it cannot be 
denied, that the circumftance of peace or war, or the 



[a) Spanl/b Regifter Cafes, before the Lbrds, were, The Pierwt 
Jofephy 1744. The Santa Rofa^ Le Bart%^ 3d Dec. 1 743. Thtf 
Dauphin of France^ 28th June 1744. UAgatt^t 1 749* The 
Hoftfriony June 1754. \ 

M 4 ccntcmplatioa 
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The contemplation of thofe events, vrill form a very mate*^ 
caihah.ina. rial di(lin£tion in the confiderations by which the na? 
*^/y~~ tional charafter of the tranfaftion is to be judged. 
18P4. It has been fo generally held up, that definitions are 
dangerous, that I will nbt prefume to lay down the 
lefts by which it is to be diftinguifhed in all caiies, 
whether the tranfaftion is radically, and in its own na- 
ture a national tranfa£tion in the judgment of this 
Court. But I may fay this, that a much greater la-r 
titude is allowed in peace than in war, and for this 
plain reafon, becaufe there are no rights of a third 
party concerned : there is no fraud to be guarded 
againft. When war comes, it is neceffary to fliut 
up fome of the avenues of commerce, becaufe other- 
wife the belligerent rights could not be protefted. 
Thofe avenues, in time of peace, are perfeftly open, 
as commodious to the parties, and incommodious to 
nobody elfe ; for all other parties are friends, and as 
ftich interefted in their profperity. A greater latitude 
therefore may, on thefe cpnfiderations, beexpeded 
to prevail in time of peace, and is in pradice allowed. 
It becomes material to confvder, then, at what time this 
(«)ContraA24th tranfaftion took place? The contrad(5) begun under 
live Trcaiv, 27th the profpcfl of pcacc, fupported by the preliminaries. 
Mar,A 1802. rjpj^^ ratification had not, at that time, been figned, but 

it had taken place before the undertaking quitted Eu- 
rope. What would have been the cafe, if war had 
again intervened before the failing of the fliips from 
Europe^ it may be difficult to fay. It feems probable, 
that the contraft would have been refcinded; for fuch 
a conjefture is warranted by the twenty-firft article, 
which ftipulates, ^^ that if Batavia fhould be in pof- 
" feflion of the enemy, the contraft fhould be void.*' 
The letters exprefs fanguine expeftations of returning 
jgeace. One letter fpeaks of " warlike appearances^ 
but as meant to accelerate the pee^ce^* Another 

letter 
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letter fays, *^ If peace is not concluded, ftill the contrad: Thc^i \ 
^* will not he difadvantageous." Peace was not con- catharxna, 
elided, indeed, at the firft commencement of this Mavisth,' 
fpeculation, but the public appearances were fuch, '^^* 
that there Itemed to be no reafon to fear that any in- 
convenience would enfue from fetting the tranfadion 
op, foot before the ratification was figned ; and it is 
always to be remembered, that the contra£k might 
.be altered, if war took place unexpectedly before ; 
Upon the whole of the evidence on this point, it 
is, I think, clear that the parties had no fuch thing as 
a ftate of war in probable contemplation. As far as 
the effeft of contemplation goes, then, it is fevourable 
to the parties. No perfon can fay, that there was any 
deiign to evade belligerent rights : it was indeed to 
relieve a preffure proceeding from a former war, but 
without any view of (heltering the property from 
capture; If the tranfadUoh is to be impeached, -there- 
fore, it muft be on the ground that it is one of thofc 
tranfaftions, which have fuch a national bottom and 
fubftance, that, without conlideration of peace or war, 
they are exclufively and radically and fundamentally 
a national tranfa£tion ; and in which the man who en- 
gages in them, affumes, pro hac vice^ the chara&er of 
that nation.— -Several circumftances approximate it to a 
D^/rA'tranfadtion ; for, unqueflionably, there is a greit 
deal of Dutch agency, and even of Dutch intereft 
throughout; but is it fo eifentially. D«/rA, that a fo- 
reign charafter cannot be predicated of it? What 
are the circumflances to which fuch an effe£t can be 
attributed? Certainly not the mere purchafing of 
goods at Batavia out of the Company's ftores, for 
that we have feen done in a variety of cafes, without 
neceffarily affeSmg the charafter of the foreign pur- 
chafer* 
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Th« chafer. That this is done by a contra6l vn^ the 
CATrAiiVAt Company in Europe^ will not invalidate. That the 
Mayxs^^ contraft engages, that the purchafed articles fliall coipc 
' **^ to Europe In DuUb veffels, will not invalidate. That 
is a collateral matter of agreement, on the part of 
the Company, looking to another objed, independent 
of the charader of the merchandife to be conveyed^ 
The duties to be paid, may be conftdered as involved 
in the price for greater fimplicity and convenience* 
Suppofe foreign merchants of any other (late in 
Europe had agreed to this full extent, with the DutcA 
Eqji India Company, I do not fee that they would 
have departed from their own proper chara&er in this 
feature of the tranfstdion. It mud be found then in 
fomie drcumltances beyond this ; and there are two to 
which fuch an effed is afcribed. One is, that the Com- 
pany totally excluded all foreigners from this ^dvenp 
ture, fo that no man could be avowed to have any 
intcl'eft in it but a Dutchman : The other circumftance 
is, that thi$ property was to be brought to Holland^ 
there to be placed under the management of the Com- 
pany in the lale and difpofal. With refptd to the 
firft, it is certainly true, that the Company deals only 
with Ymte and other Dutch houfes ; and if I found 
the prohibition alluded to, I think I fliould be bound 
to confider the Dutch charader as inherent, and this 
tranfaction as Dutch throughout. But, on this 
point, I muft.obferve, firft, that there is no fuch 
prohibition to be found in the contract: fecondlyi 
that all probability is againfl it : and thirdly, that it is 
proved that there was no fuch intention. The Com* 
party, themfelves, certify this to be the fact, " that they 
never meant to exclude foreigners from any derivative 
interefls in this adventure ; ttiat they had actually 

negociated 
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liegociated with foreigners in the firft inftance ; but Tht 
that the negociation had broken off only on the terms of clTrAanl!^ 



the price. • ' It is, befides, obfervable, that the whole "7J77T" 
tranfadion of this fub-contract is carried on with the >^o4- 
greateft unreferye and publicity. The documents 
were to continue Dutch between the Company and 
(he firfl purchafers, hecaufe the Company refdlved to 
look to no other, and not .to be remitted to foreign 
countries for pay n>ent. To them it is Dutch property^ 
for the purpofe of Dutch refponiibility ; that purpofe 
fervedy they' look no further ; and unlefs, it can be 
maintained 9 that he who is for particular reafons prai 
prietor as to one perfon, is, on that account, to be 
ideemed the real proprietor to all perfons ^i^hatever, it 

cannot be faid that the real intereft of property maj 
not reiide elfewhere ; and that it mayfo reftde^ without 
being liable to be coniidered as Dutch by any perfon but 
thoie who ftipulated, that, for the fecurity of their own 
interefts, it fhould be liable to be fo confidered hyihem^ 
I am of opinion, therefore, that though the Company 
have a right to confider it as Dutch ^ looking no fartbqr 
than to the firft Z)///r/^;w^7;i, with whom they contracted, it 
does not neceffarily follow, that thofe who admit that 
it has been actually transferred to foreigners, have n&- 
vertheleis a right to confider it as Dtdicb. The other 
ground is, ^^ That it was under an ablblute agreement 
*^ to return to Holland, 'to be under the difpofal and 
^* management of the Company.'* The fact itfelf is not 
demonftrated to the degree that would be required to 
fupporttheconclufionjfbrthetwenty-firftarticleprovidcs 
forthecontingencyofitsgoingelfewhere;andthepenalty 
ia not fuch as can be faid to amount to an abfolute pro- 
hibition. But if the fa£l were fo, in what way does itcon- 
y ejt, the intereft, fuppofing that, independent of that cir- 
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The cumftance, the intereft would be found elfewhere. 
Catbai^Tna. It is mere confignment and agency, upon a bargain 
m — between the parties, and the whole eSeft is limited to 

^iSof.^^' that ageney and confignment. I do not fee that it 
is more than one of thofe poiTible modifications of a 
commercial bargain, which may take place in time of 
peace without giving a third party, who has no inte- 
reft in it whatever, a right to confider it as a tranf- 
^on fo exclufively confined, as to afFeO: the national 
charafter of the parties engaged in it. Upon this view 
of the queftion, taking it to be a contract formed 
in what I confider as a time of peace, and in con- 
templation of peace, without any view to relieve a beU 
ligerent from the prefTure of his enemy, which would 
give that enemy a right to counteraft a purpofe fo di- 
reftly hoftile and mifchievous to himfelf, by the ap- 
plication of a ftricter rule of judgment, (and upon 
this admitted circumftance, that there is no infra&ion 
of third rights, I lay great ftrefs,) I ani of opinion 
that it is a contraft which foreigners had a right 
to make, at fuch a time, without departing from 
their foreign charafter. The contrading parties have 
divided the poffible advantages of fuch a tranfaftion 
between them, fo that many of the intereft belong un- 
doubtedly to the I>utch J but the interefts of pro- 
perty belong, I think, to the foreigners. In a ftate of 
peaceful commerce they have a right fo to divide 
them ; and I fhall reftore thofe interefts of property 

• to the neutral claimant, but fubjeft to the cofts of 

the inquiry, which has become abfolutely necefTary, 
from the complicated nature of the tranlaSion, and 
the oftenfible Dutch charafter under which this property 
was failing. 

THE 



HIGH COURT OF ADMIRALTY. ,73 



(a) THE ELSEBE, Maas. Dec ,9th, , 

1804. 

^His was a cafe of confiderable importance and'Thc^werofthc 
delicacy, arifing on an order of Government for t^e"*ciearc 'o*f^ 
the releafe of feveral veffek, beinff part of the fecond propcity feized 

^ i-i» n "* pn/.©, before 

Sivedijh Convoy, under particular arcumitances. . adjudication and 
The queftion made .on the part of the Capr ofX captow, is 
tors was, whether the Crown had fuch a power, or Sy^ny graoT*if 
rather whether a right and intereft in the thing taken f^^\^^Q^^^^ 
did not veft in the Captor at the time of feizure, under ©f Council, 
the grant of prize made to captors by the Orderof Coun- or the PrizeUa! 
cil, theProclamation, andthePrize Aft, in fucha manner 
as to entitle the captor to proceed to adj udication, notwith- 
ftanding an order of releafe on the part of Government. 

The queftion was fully argued by the King^s Advo' 
cate and Robin/on on the part of the Crown, by Laurence 
and Swabey on the part of the Clainjant, and by Arnold 
and Burnaby for the Captor. The material topics of ar- 
gument are taken up and difcuffed fo fully in the judg- 
ment, as to render it as unneceflary, as it would alfo be 
peculiarly difficult to give, an adequate and fuccinft 

ftatement of the argument in this Report. 

» 

Judgment. .• 

Sir W. Scott. — This queftion, which has been very 
elaborately argued, arifes on feveral Swedi/b (hips with 



(fl) This cafe is reported out of the order of its date as a cafe of 
public importance^ and 9s arifing out of the tranfafUons of the lail 
war. * . ' 

-* their 
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Tii« their Cargoes, belonging to fubjefts of other Cdunttierf 
'''"*' and Cities^ taken under the/Convoy of a ^nvedijb mad 
^^TsoJ!**' ^^ ^^> ^^^ proceeded againft on that ground. Se- 
veral points have been made on behalf of the owner* 
of the fhips and cargoes^ one applying to the fhips as 
well as to the cargoes^ and two that are peculiar to the 
cargoes. With refpeft to them it is firft contended, 
that they belong not to Swedes^ but to fubjefts of the 
Hans Towns^ and that they are not involved in the 
penalties of Swedijb refiftance, which was an a6l of 
the Swedijh government^ and will not bind the 
fubjefts of other powers; that the proprietors of the 
cargoes were not privy to this fad; and that thtf 
matters of the veffels were ru)t the agents of the car- 
goes, fo as to bind them. This is contended on the 
lame principle that has been adopted by the Court, in 
fome blockade cafes, where (hips, failing originally in 
q;norance of the war, and having been warned in their 
voyage, have neverthelefs perfiiled obftinately in their 
original deftination to the blockaded port. I am of 
opinion that this defence cannot be fet up with effed^ 
fince in the only Charter-party which has been pro- 
duced, and which muil be taken as produced by the 
claimants as reprcfcntatives of the reft, there is an ex- 
prefs ftipulation that the Jhip Jhould proceed under Con* 
• voy. But I vmM take the cafe on a fuppofition that there 
was no fuch engagement The mafler affociates himfelf 
with a convoy, the inftruftions of which he muft be 
fuppofed to know ; he puts the goods under unlawful 
protection, and it mult be prefumed that this is 
done with due authority from the owners, and for their 

I benefiu 
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*i)cnefit. It 18 not the cafe of an unforefeen emer* The 
gcncy, happening to the (hip at fea, where the faft ^''""' 
kfclf proves the owners to be ignorant and innocent, -^'j '^**» 
and where the Court hail held, that being proved 
innocent by the very drcumftances of the cafe, they 
fliall not be bound by the mere principle of law which 
impofes on the employer a refponfibility for the zStt 
of his agent. On the contrary, it is a matter 
done antecedently to the voyage, and muft therefore 
be prefumed to be done on communication with the 
owners and with their confent ; and the- effed of this 
prefumption is fuch that it cannot be permitted to be 
averred againft; inafmuchas all the evidence mufl come 
from the fufpe£ted parties themfelveS, without affording 
a poffibility of meeting it, however prepared. The Court 
has therefore thought it not unreafonable to apply the 
Arid prmciple of law, in a cafe not entitled to any 
£ivour, and holds, as it does in blockade cafes of that 
defcription, that the mafter muit be taken to be the au* 
thorized agent of the cargo, that he has a£ted under 
powers from his employer, and that, if he has e3(« 
ceeded his authority, it is barratry, for which he is 
perfonally anfwerable, and for which the owner muft 
look to him for indemnification. I pafs over many con-* 
fiderationswhichhavebeenproperlypreffedinargument; 
but I cannot omit to obferve that this is not merely 
1 queftion arifing on a fingle ad of limited con- 
fequen9e ; it is a pretention of infinite importance, 
and of great extent, being nothing lefs than an op- 
pofition to the general law of fearch, by which, if it 
could in one inflance be admitted, the whole proviiicxis 
of the Law of Nations on that head might be effeduaUy 

defied: 
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The defied : for if this principle could be maintained, by 
an interchange of convoys the whole unlawful bu'finefs 



^li^^^ might be carried on with fecurity. To put the goods 
of one Country, on board the fliips of another, would 
be a complete recipe for the fafety of the goods, with 
a trifling alteration, eafily underftood, and eafily prac- 
tifed, whilft the mifchief itfclf would exift in full force. 
Secondly it is contended that no grant of prize 
made by the Crown attaches upon fuch property 
as this^ becaufe the grant is of property of the king^s 
enemes^ that is of the French and other nations 
with whom we are at war. But the grant is not fo 
conftrued and applied. — It is held in conftrudlion 
and pra£Uce to embrace all property liable to be 
condemned as prize, and not pairticularly referred by 
the rights of the Crown or of the Admiralty. By 
Jidion^ or rather by intendment of law, all propierty con- 
demned is the property of enemies^ that is, of perforu fo 
to be confideredin the particular tranfadion; anc( half the 
* buiinefs of this Court is exercifed on fuch property, 
in determining whether it is not liable to be condemned 
as prize to the captors. It is therefore a pofition 
not ferioufly to be- maintained, that the captors grant 
does not reach to this extent, by. the conftant courfe of 
interpretation authorizing fuch a conftrudion. 

Thefe two points being difpofed of, which are con- 
fined to the cargoes, another of much greater extent, 9s ^ 
comprehending both fiiips and cargoes, and of ftill 
greater importance, is fuggefted to arife upon 
the fafls of this cafe. As it was a point, on 
which the rights of the Crown were diredly involved, 
I felt it to be my indifpenfable duty to call on thofe . 

8 who 
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who are fpecially entrufted with the defence of the The 

interefts of the Crown, to affert and vindicate thofe 1- 

rights; uiilefs it was the intention either to difciaim 'Iko^ * 
them entirely, or at leaft to waive the exercile of therti 
on the prefent occafion. When the rights of the 
Crowii were brought forward by the claimant, in a 
way which it was impoffible not to notice, the Court 
was bound, as every Court would be, to take care that 
juftice was done to them. The Rights of the Crown are 
public RightSjConferred not merely for private puipofes, 
or for perfonal fplendour, but for the public fervice, 
and to anfwer the great exigencies of public intereft, 
and claims of public juftice ; as fuch, they demand the 
a&ive protefldon of every Court, in which the occur- 
rence of them is fuggefted to arife. The right which 
is averted by the claimant, and is denied on the part 
of -thfe captor, is that of releafing (hips and goods that 
had beentaken^^r^ belliy before adjudication and ^(^//i^i^f 
the coiifent of the captors. I fay without cmfent^ becaufe 
I think I muft hold, upon the prefent evidence, that 
the captors have not done any aft, by which they czjx 
be confidered as communicating their confent. 

Before fuch a queftion can with propriety be in- ^ 
troduced, it muft appear that the Crown has aSu. 
ally exercifed the power, and that the party has not 
renounced the benefit of it. For, if the Cro\«Ti has 
not exercifed it, or if the party has renounced the be- 
nefit, the Court would, for obvious reafons, de- 
cline to entertain a queftion of this high nature, with- 
out an aftual neceffity calling for the difcuiEon, and 
would be glad to difmifs it from farther confideration. 
That the Crown has exercifed the power in this in- 
ftance, is I think fufficiently proved, by the folemn 
etidence of an ofBcial letter from the Secretary of State 

VOL. V. K for 



lyZ CASES DETERMINED IN THE . 

The for the foreign department, to the Minifter of that 
  Country whofe fubjefts were principally intcrefted in 

1804^ ' the queftion, informing him that the Jhips were re- 
leafed^ and that orders were given by the Lords of 
the Admiralty for that furpofe. This I apprehend is 
the regular mode of communication with the minifters 
of foreign powers ; and it mull be prefumed, that 
what is fo communicated, unlefs difavowed, is the a£t 
of the State. It proceeds from thofe who are the 
organs of the State towards foreign powers and their 
reprefentatives, and what* they fay, binds the State 
unlefs difavowcd. That the order was conveyed im- 
mediately through the Admiralty, is no objeftion 
furely to the validity of the act : The conveyance of 
the orders i^ merely the fubordinate and inftrumental 
part of the bufinefs ; and I take the Admiralty to be 
the proper qhannel through which the order for rele^e 
ihould be tranfmitted to the captors. But even if 
there had been fome little irregularity in the mode of 
tranfmitting fuch an order, an irregularity fuch as may 
and mufl fometimes occur in the fhifting exigencies 
of the public fervice, it could in no degree have been 
confidered, as vitiating the fubftance and eflfedt of the 
thing. Whether the communication had been made 
by this or that hand fignifies nothing ; whether it was 
in writing or in words fignifies nothing ; the queftion 
is, whether it was fo direded by the proper authority 
of the State : had it the feal and imprefs of that ori- 
ginal authority ? Through what courfe that dire&ioa 
travelled, whether by one poft or the other, is a matter 
of fmall moment, and perfectly immaterial, provided 
the fa£t is clear that it proceeded from the State. It 
is not fuggefled that the Admiralty did not iflue the 
orders. I'hey are averred to have been procured by 

4 . the 
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the Secretary of State, and are not at this moment The 
difavowcd, or in any manner receded from on the part '^""'' -„ 
of Government, after the Call \rhich the Court has ^'^^l^^' 
made on the officers of the Citown, for the purpofc of 
knowing in what light they arc to be confideifed, I 
am boiind, I think, to hold the order that has beeit 
called in quefliori, to haVe proceeded from fuffident 
authority, and to ftand at thi^ mbmerft. unrevoked. 

The nfext ground that has been taken is, that the* 
party had not icci^pted the releafd ; and if this had 
been fhewn, it wculd, I think have been fufBcient to 
defeat the efFeft of the order. It Would undoubtedly 
have been comjietent to the claimant to have faid, 
** the reratlrtion h defeftive, I will not accept it, but 
** will go (o the Courts of Juftice to obtain a more 
*• ample compenfation.*' Without imputing to the 
Grown an injuftice, which is not to be iiriagined, it . 
c&nnot be conceived that the party would have been 
denied his rcfort to a Court of Juftice, which fits prin- 
cipally to enforce the rights arifihg from the Law of 
Nations. If he had appealed from the Government to 
the Court of legal redrefs, the Court muft have re- 
ceived the complaint, and have proceeded to an ulti- 
mate determination on the quantuni of the griet^ance 
aHeged ; and by fuch a conduft the party might fairly ' 
have been confidered to have waived the benefit of 
a partial rcfeafc^. But f find nothing of the kind : 
The letter which the claimant wrote on the occafion 
has beeih very properly defcribed to be written in molt 
refpcftful terms : It is a fetter of grateful acceptance, 
appealing only to the equitable confideratio'n of Go- 
vernment, for fonie farther compenfation on grounds 
therein ftated ; but it contains no appeal to the Court, 
no declining of the offer made by Government. On 

N 2 the 
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Tht the contrary, it is rather to be taken as a total: re- 
^"*'' linquiflinient of all legal remedy, as a ftatement of 
> Pf. i9tbf their cafe in a (lyle of political negpdation merely, and 
containing nothing that can with any propriety be 
deeaied a waiver of the releafe then offered. Some* 
thing has been faid of the lapfe of time that had in« 
tervened, before the papers were brought to the notice 
of the Court. It has been great ; but I cannot blot 
out of my remembrance, the important tranfa^ons to 
which this matter has, at lead in fome degree given 
birth. Many years of negotiation — I am forry to add, 
fome months of aftual hodility, pafTed, before this 
queftion was happily adjufted by a convention. During 
that period nothing was done in this Court. When 
the general queftion was fettled profpedively between 
the parties, the queftion came forward with refped to 
the fleet of which thefe veffels compofed a part. 
Whilft the queftion refpe&ing the whole fleet was 
under difcuflion^ thefe fliips had a right to ftand on 
the general ground of defence, as long as it might 
poflibly be determined in their favour : they might feel 
it their duty fo to do, in order that they might not pre- 
judice the rights of the other (hips aflbciated with them. 
Having fo done, and failed, they have now a r^ht to 
refort to the benefit of the order which applied to 
tjhem exclufively, and to caU upon the officers of the 
Crown either to admit and avow thefe papers, or to 
contradi£k and renounce them. On this part of the 
cafe, I feel myfelf bound to fay that the order is fuf- 
ficiently authenticated; that the Crown does not 
difavow it; and that I muft confider the cafe as 
fuhjefk to the effefl; of the Order, whatever that may 
legally be, for the releafe of this property. 

The fafts then being completely cftablifhed, the 

queftion 
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qdeftion of right arifes, bow hr the Croiiiii can releafe n^ 

at any time before adjudication, without eonfenr of ^''"*^,^ 

the capton. It is an important queftion connedled -^j ^•^^ 
with mofl momentous confequences : No refleding 
man can approach it, without feeling that he has to 
weigh a matter of extreme delicacy, though perhs^^ 
not of equal difficulty. Be the delicacy or the diffi- 
culty what it may however, it will be the duty of 
the Court to meet with fimmels any exigencies, which 
the adminiilration of juftice may impofe upon it. 

It is admitted oU the part of the captors, whole in- 
terefts have been argued with great force (and not 
the lef^ effeftive furely for the extreme decorum with 
which that force has been tempered), that their claim 
refts wholly on the Order of Council, the Proclama- 
tion, and the Prize Ad. It is not (as it cannot be) de- 
nied, that, independent of thef^ inftruments, the whole 
fubjed matter is in the iiands of the Crown, as weH 
in point of intereft as in point of authority. Prize 
is altogether a Creature of the Crown. No man 
has, or am have, any intereft but what he takes as the 
mete gift of the Crown. Beyond the extent of that 
gift he has nothing. This is the principle of law on 
the fubje&y and founded on the wifeft reafons. The 
right of making war and peace is exclufively in the 
Crown : The acquifitions of war belong to die Crown : 
and the difpofai of thefe acquifititms may be of the 
otmoft importance for the purpofes both of War and 
Peace* This is no peculiar dodfarine of our conftitutioii) 
it is univerfally received as a neceffiury principle of 
publiG juril^hidence by all writers on the fubjed, Bella 
parta cedtmt reipublka^ It is not to be fuppofed that 
this wife attiibute of foveretgnty is conferred without 
rcafoB } it is given for the purpofe af&gned, that the 

N 3 ' power 
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Elsebe. 



Th€ power to whom it belongs to decide on peace or 
!ll'I!l— W2Ty may ufe it in the mod beneficial manner for the 
^'lidl!^- purpofes of both. A general prefumption arifing from 
thefe confiderations is, that Government does not mean 
to diveft itfelf of this univerfal attribute of fovercignty, 
conferred for fuch purpofes, milefs it is fo clearly and 
imequivocally exprefTed. In conjundion with this uni- 
verfal prefumption, mufl be taken alfo the wife policy 
of our pwn peculiar law, which interprets the grants 
of the Crown in this refpeft by other rules, than thofe 
«(4)ich are applied in the condrudion of the grants 
of individuals. Againil an individual it is prefumed, 
that he meant to convey ^ benefit with the 
utmoft liberality that his words will bear. It is in* 
diflertrnt to the public in which perfqn an intereft re- 
mains, whether in the grantor or the taker. With 
regard to the grant of the fovcreigni it is for other wife, 
it is not held by the foVereign himfclf as private 
property ; and no alienation ihall hif prefumed, except 
that which is clearly and indi^utably expreffed. 

With thefe rules of interpretation th^ title deeds^of the 
captors muft be confidered, to determine whether the 
Crown has in thefe deeds renounced that power, which 
in principle it poflelfes, and in praflice has frequent-r 
ly exercifed. If there is any thing which can be 
fuppofed to produce that effcft, it muft be the con- 
veyance of a right of Ibme fpedes or other to other per- 
ibns, and thefe can be no other than the captors, in 
virtue of which they claim an indefeafible intereft in 
prize once taken. The right contended for, is a 
right to feize and bring to adjudication all fhips of the 
Enemy. Does the right tofei^e^ thus generally given, 
j^lone bind the Crown, fo as to bar it from any further 

. . exprplis 
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cxercife of its power with refpeft to feizures ? Certainly The 
not ; for after that right is given to feize all Jhips of ^_!!ll!-L2- 
the enemy, the Crown can exempt as it fees fit. The "^4804^^^' 
Crown, which declares general hoftilities, can limit 
their operation : It can except individuals : It grants 
particular pafles ; It exempts particular clafles of the 
enemies fliips notwiihftanding the right thus given 
of feizing all Jhips. If then the right of feizing 
all fhips thus generally given, does not bind the 
Crown, in its power of qualifying that right by fub- 
fequcnt modifications ; on what ground is it conten* 
ded, that the exercife of its power,with refpcft to pro- 
ceeding to adjudication, is barred by the mere aft of 
feizure ? The mere aft of feizure furely cannot 'work 
any fuch efFeft : it is an aft in itfelf in fome degree 
always dubious till adjudication, and poffibly errone- 
ous ; yet this dubious aft is to convey to the party a 
right indefeafibb to proceed to adjudication^ when the 
very proceeding may be a further wrong done, an 
aggniration of cofts and damages already occafioned , 
by the improper feizure ! I attended with great impa- 
tience to the able argument of Dr. Arnold^ to learn 
v/hat was the fpecific nature of the right conferred 
on the captors by the aft of feizure, to which the efteft 
of barring the power of the Crown to relcafe is to be 
attributed. It is admitted to be, in degree^ an imperfeSt 
right ; In /pedes it was ftated, if I underftand the 
argument^^ to be, ?lJus perfequendiy a right of aftion^ 
and no more ; no right of interefi:, but a mere right of 
bringing to adjudication. Whatever is the nature of 
this right, it is conveyed only in the Order of Coun- 
cil, it is not given in the Proclamation or the Prize 
Aft. It is indeed recittd in both, as a tliinj/ rjthcrv. iie 
fxifling, but it makes no pait of the pov.cjs ccr.fcn cd 

N 4 in 
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The in cither of thofe itfftrumcnt$. Now, accordiflg tQ 
Bljebi. ^^^ conilruQion which is in my opinion to be puj 



£>rc. i^Ah, upon this matter, this ju4 per/equendi, as it is called, 
is ffot a right gpnveyed, but a duty enjoined. Capr 
tors have generally a right to feize, fubje£l to this 
duty of bringing to adjudication — ?l d^ty enjoined, 
that they may not ma|ce feizures, without bringing the 
ihips and goods foiled to the notice of the proper Tri; 
bunal, in order to prevent the right of feizure from 
, degenerating into piratical rapine. If the Crown im- 
pofes that obligation, the Crpwn can releafe it. Sup^ 
' pofmg the Proclaination fmd Piize AQ: to be out of 
the way, and that the matter flood fingly upon the 
Order of Council, there can be no doubt that the 
Crown could fp releafe. The Crpwn impofcd the obli- 
gation, and fp £air as the Order of Coimcil alone is con- 
iidered, the Crown retains the whole intereft. If the 
prize is condemned, it muft be coodem^cd to the 
Crown, and for its intere^, for the Ordkr of Coi^ncil 
gives no intereit to Captors. No doubt could exift, 
fuppofing the matter to ftand on the Order of Council 
^lone, that the Crown is completely daniinus litis ^ and 
alfo dominus rei litigata^ fuppofing there is no claim 
maintainable on the part of any neutral proprietor. 

As far as any right to the extent contended for cai^ 
be fuppofed to be veiled in the Captor, then, it mull 
be attributed to fome enlargement of thefe rights given 
by the Order of pouncil, derived from the Prize Aft 
and Proclamation. Let us confider what this enlarge- 
ment is. The Proclamation gives the whole property, 
but not till after adjudifation - until that time, no be^ 
neficial intered attaches. So the Prize A£l in like 
terms giyes the whole intere/i or property^ in oppoiition 
^o that proportional and partial intercft given by for- 
mer 
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ner afts, (0).but 9pt tiU aJfudU^tim. la advertiag to th* 
thefc inftruments, it is impoflible not tij remark the ^''""' 



very guarded terms, iu which the benefit is conferred* ^'iil^^^ 
The Proclamation gives to privateers ** ^er fitufl <i4- 
^^ judicatiMj Slid not before ;" not ^erely^ ^^ier atl^u^ 
4icaiion^ but fuperadding a negative pregiqaat, ^^ 4n4 
'^ »^/ beforeJ*^ With regard to King's fliif>s^ tM giant 
is expreOed with fimilar caution ; it giyes the n(^t pro- 
duce of all fuch prizes taken, the right wber^rfU inhp^ 
rpit in us and our erovm* And again, ^^ (t dueds 
that i^ch prize ^^ miay be lawfully fold or #^&4 
*^ of, by them and their agents, ij^er the forms Jhail 
5* have been to us finally adjudged Imful frize^ amd 
" r^gt Qtbervi^f.^* Wfaaf is the u& of &^ guarded 
cxpreffions f furely not 9)erely the objeft dF protefting 
the interefts pf the claimant till after adjudica^on* 
The Crofv^'n cannot be fuppofed to be ai»ck>iis ton^k^ 
a ri^fervsttion or exception of th^t, whifih, ninithoMt any 
fuch exception, woujd be pcrfe^ly fafe ; for no iat 
(ereft of the Grown Or its grantep could divefl the tsk 
tereft of the Claimant. The refervation mttft, d» mh 
cefiiate rei^ ex defo^u ^i^fus af^im materia^ apply 



[a) Befprctheftatute 6th Ann^, which firft gavt to the captoiai 
the whole or folc henejity 4f| it 19 there termed* and which has beei) 
continued in the fevend Prize A£ts paQed fince that time, the 
ftatate 4th and 5th WHUam and Mary had given to pritateers 
four fi&hs of the cargo, and the whple of the Teffisk ; and to Kkg'*. 
ihips ooe third. Thi^ ft^tute had legulated th? pra^iqc till the 
condufion of that war, which happened in i6j(7« On thefareakn 
ing put of th^ enfuing war iigainft FronQti a proclamatif^n. iifued 
I ft Jlune I'joZf giving to her Majei^y's (hips half, and tpprivateen 
the whole benefit of prize ; hut no general Parliamentary Regu. 
bdon during that wai* appeaft to have p^iled on the (abjeft prior 
to the ftatute 6t^ jtimfCi in ijq9^ 

to 
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Tbe ftances ; (a) they have been cited in the arginnent ; but 

•— _•— -4 I will appeal to the judgment of every perfon of any 

"^Tsof '^' experience in thcfe Courts, whether a doubt ever ex- 

ifted on the fubje£t in any man's mind, till it was ex- 

cited by, I will not fay, a diilum^ but by an interroga* 

♦Lord A'r/rya*. (Qj-y qj. queftion of a Noble and Reverend Perfon * in 

the argument upon the St. Jago, It will not be fup- 
pofed that I mean to treat the memory of that emi- 
nent Perfon with the fli^iteft d&efped, when I fay that 
it was an unexamined and unweighed di6lum in that 
particular cafe, and, upon a fubjed, not generally 
familiar to his moft excellent underftanding. I cannot 
think that He bimfelf would have regarded fuch an 
hafty excurfion of his mind, as that which he would 
deliberately have followed, if he had been called upon 
to apply himfelf to the ferious difcuffion of fiich a 
point. To this <&9«m, be its authority what it may, 
I muft oppofe that of his Predeceflbr, to which I 
have already adverted, ^^ that the ^r^nun d^es noi 
inttrfere^*' becaufe it would be nugatory to fpeak tf nat 
interfering^ if the right was altogether denied to exift. 
As to the practice of ibis Courts it has undoubtedly 
not been guided by the opinion intimated in that di£ium 
of Lord Kenywn On the contrary^ the lame meafure 
has been adopted in the cafes cited in argument, the 
Mannes^ th^ Frej^j afid the Hatfre cafes ^ in all 

which 



{a) Modern inftances cited, as ^fequent to the regular giant 

of the whole benefit of prive to the captor by adl of parw 

(^> aQth Jyiy ^^^""^^ ^^ 17089 were, the Freya^ {h) the leadmg cafe of a 

1800. Dam/b convoy brought in, b^t reftored by negociation with 

(0 '79S. government ; the St, Johamus^ one of the firft Swedt/h {e) convoy. 

releafed by the captor under an order from the Lords of the Admm 

(d) NrnttmitF ndty ) th? Edwhh (^ *n Amerum "ftSA which had failed for the 
"^^*- port 
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Vfhich the Court conceived itfelf to be doing no move Th» 
than its duty in obeying the order for releafe. It is true ^^"■■• 



that the captors did not oppofe in thofe inftances ; but I ^Jg '^fh, 

iiave already dated the grounds, on which I conceire 

that they could not have been heard by the Court, in 

an effedual fupport of any fuch oppofition. There is 

befides one clafs of cafes^ from which we may I think 

infer, that fuch a power nrnft be fuppofed toexift in the 

Crown : I mean cafes (a) of reftitudon at the clofe of t^ ^^^f*«i 

T • r rt« rt. Predfr/cA cap. 

a war. It is a frequent practice tolhpulate in ihePre- ^^'^^ id May, 
liminaryarticlesof Peace, foraceffation (a) of hoftilities nation s't^ivL^, 
at certain times, in different latitudes, and for the Refti- Son?f hof.' 
tution of property taken afterwards ; and this as well cha^oJ Vom 
within, as beyond, the period affigned for the Ratifica- " **''y' ^f^** 
• tion of the Preliminary Articles themfelves. The fame ^i^^^^^^xngiht 

date of the 

- ' — - fignatureoftbe 

' , preliminary 

port of Havre v9Jt\i other American fhips, in 1801, under fomc ■f^'<^J«» of rhe 
mifunckriUndiDg as to the blockade- of Havre, and was re- Sl^'^I:!!^*/' 
Uafcd in confequcncfe of a letter of z^xh Nov, 1801, from **«fcd by decree 
Lord Hawhefiury, direded to the King's Advocate, « ftating- ^^Ty V/*" 
the fpecial circuml^anceg which had led to an ignorance of the ^ ^ \ 
blockade on the part of the Amarieans^ and expieffing his Majefty'g .^ 
pleafure that all the rights and interefts which may belong to him in 
fuch captured veflels and cargoes, Ihall be given up and releafed." 
More ancient inftances, prior to the Prize Aft of 1708, were, 
an order of council 1705, for the releafe of certain Dutch ftiipg 
feized and brought in, for trading with the common enemy. 4th 
AdmraUy Reports, page 254, Note. The Salvador, 31 Aug. 
1704^ on which there was an order of council addreffed to 
h^ Majefty's Advocate, for the rdeafe of certain Swe^fi 
fliips which had. been captured under a SwSJh convoy, after a 
conteft between the Swe^t/b man of war and Admiral fVketftone. 
15th Aug. 1689, an Order of Council for the releafe of certain 
Z)«ip» flups. 2jd S^i. i6c9, an Order for the releafe of certain 
Portugmfi ftups. 27th My 1589, an Order of Council commu- 
wcated to the Court of Admiralty f«.iu dirtdion in proceeding 
againft the .(hips and contraband cargoes, of the JSmu 7)»«w, goings 
to' Spain, and feized by Queen Elixaietk. Cottedanca MariHma, 
P* i6j. Note. 

provifion 



I go 
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The provifion IS afterwards inferted in the definidve Treaty, 
jiLSEBi^^ In matters of treaty, it is true, the aft of ratification 
D^c. i9ih, may be faid to operate with retrofpeftive effeft, to con- 
firm the terms of the trcatyfrom the date of the Preli- 
minary Articles. But it is not eafy to conceive a power 
lodged in the Prerogative of the Crown, to fecure that 
retrofpeftive efFeft, to the cmclujion of aTreaty, without 
fuppofing alfo a correfponding power over the afts of 
its own fubjefts, to fuperfede the intermediate events 
of war, and to annul captures, rightly made^ up to the 
moment of ratification, under the only known rule 
of adion, then promulged, and communicated to 
cruizers, for the government of their condud. 

Something has been faid of the hardlhip, which cap- 
tors may fuftain, if they are to be held liable to cofts and 
damages, and are at the fame time denied the power 
of proceeding to adjudication \ and to be fure nothing 
' could be more unjuft, than to leave the captor at the 
mercy of the claimant for cofts and damages, by taking 
from him the power of juftifying the feizure. But 
to this objedUon, I think, two atifwers may be given, 
either of which removes the pofiibility of fuch injuftice, 
even if the fa£l could be fuppofed (which cannot be 
fuppofed without the moft extravagant indecency) that 
the Crown in the tranfa£don had left its officer totally 
unprote£ted. Firft, that after acceptance of fuch an 
extrajudicial releafe, the claimant would no longer be 
competent to proceed againft the captor; the aft of ac- 
ceptance would be confidered as a waiver of his judi- 
cial remedy, as a total releafe on the one fide and on 
the other ; and if the captor was to appear under pro- 
tefl, alleging that the claimant had accepted fuch an 
extrajudicial releafe^ I cannot but think that the Court 
would prortouBce the proteft to be well founded, and 

difmifs 
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difmifa bim from any farther refponfibility ; or fe- The 
cmdly^ if the Court did not overrule the proteft, it ''""' 
furely would not deny the captorhis right to proceed, ^^^io^ **' 
not indeed for the adjudication of any prize intereft 
under the feizure, but for all purpofes of juftification. 
To confi derations of public policy, uponfuch aquef- 
tion, I decline to advert at any length, for two reafons ; 
one is, becaufe my judgment mull be formed on 
grounds of another fpecies — on the legal conftruflion 
of the Order of Council^ the Proclamation, and the 
AGi of Parliament. If thofe have in hOi taken away 
the right of the Crown, againft the public intereft, 
be the confequences ever fo mifchievous, the remedy 
mud be fought not in erroneous judgments here, but 
in wife legiflative provifions elfewhcre. Another reafon 
is, that the confiderations of public policy are too 
vaft, and too obvious, not to prefent themfelves 
to every man's imagination. When I ftate the po^ 
fition contended for on the part of the captors to be « 

in effeS this, that it fliall be in the power of every man 
who has made ^ capture, of the pettieft commander 
of the pettieft privateer, to force on, in fpite of all 
the prudence of the Crown oppofed to fuch an at- 
tempt, the difcuf&on and decifion of the moft delicate 
queftions — the difcuffion and decifion of which, may 
involve the Country in the moft ruinous hoftilities, I 
ftate a propofition, that muft awaken the apprehenfion 
of every man who hears me as, to the extent of the dan- 
ger which would attend the eftablilhment of fuch a 
principle. It has been ftated, and truly ftated, that great 
encouragement is due to the nlavy of this kingdom ; I 
feel this I hope in its full extent ; and I can have no 
doubt that it is ftill more fenfibly felt by the Govern- 
ment of this Country ; but I muft prefume, that, in 

eftimating 
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th« eftimatm^ dSxff the T^cijgftt of that coniideration in any 
^^'^^^' particukr cafes, the Government will likewife eftimatc 



^rfoli!*' ^^^ weight of other public confiderations, which in thofe 
particular cafes rtay happen to be ftill more urgent, and 
more important, high and important as that confide- 
ration unqueftionably is. 

On the whole cafe, I am of opinion that all principles 
df law, all forms of law, all confiderations of public 
policy, concur to fupport the right of releafe prior to 
adjudication, which I muff pronounce to be JlUl inhe- 
rent in the Crown. It is with peculiar fatis&dion of 
mind that I refleft, that if I liave erred in forming 
this opinion, the law has provided more ways than 
one in which the effeft of the infirmity of my judg- 
ment may be repaired, to the relief of the parties who 
feel themfelves aggrieved by it. 



2)M.id, LA GLOIRE, LiMousEK. 

and >/y 14th; i-pHis was a cafc cfz French fhip, captured on a 
Cartel— voyage from Martinique to France and claimed by 

lowed to a fhip the mafter as a cartel fhip, as failing under the paflport 
r^og7iuiD ^M^r of the Briiijh commander at St. Lucie j for the purpofe 
^wn Frendb'" of Carrying General Noques and other officers taken 
Si'KUf '" at St. Lucie to France. 

agreeable to the 

underftanhiflg of Qn the part df the Captor s^ Laurence and Robinfon* 

the commanding imrTrri^ o« t-« «-* 

officer of Che — Ou the effett of fuch proteaion as this is aiiumed 

atX. ij«r/"* *^ ^^y iii&ct can be but one opinion, when the ordinarf 

?ri2iy JJ^idcd nniode of condu&ing a tranfa&ion of this kind is fim* 

with the formal ply purfucd, aud eftabliflied in proof before the Court. 

documents of 

Cartel, 6rr. The delicacy^ of cafes of cartel is felt by all ; but the 

high good faith to be expeded in fuch coatra6ts will be 
mod effedtually fecured, by preferving the fimplidty 

8 of 
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of the contraft itfelf, and by allowing no latitude of ' La 
Uiterpretation, beyond the obvious meaning of the ''°"'' 
Grantor. Safe condudks are defcribed by writers on "^^go*^* 
the law of nations, as proceeding entirely from the »"^ 7^'> «4ih, 
will of the Grantor. In all doubtful cafes^ they are 
to be reftrided to the obvious meaning of that will, 
and are not to be extended to include more than was 
obvioufly intended,* and neceffary to carry that in- */Y"''^* ^* 
tention into eflFeft. What are the fafts of this cafe ? 
It is endeavoured to bring within the fan£tity of 
cartel a valuable (hip, which has none of the ordinary 
charafteriitics of a cartel Ship belonging to her. She 
was a merchant veffel, which had carried out troops » 
from France^ and appears to have been lying at Af^r- 
tinique unemployed, and without hope of getting 
home in fafety to a French port. In ihis fituation a 
charter-party is made between the Officer of Govern- 
ment at Martinique and the majier^ in which the veifel 
is taken up as a cartel Jhip^ as fhe is there denominated, 
and is chartered to carry to France^ with a flag of truce^ 
General Noques^ and about fifty other perfons, who had 
been made prifoners of war at the furrender of St. 
Lucie. The whole of this pretenfion refts on the gra- 
tuitous aflumption of French parties. There is no 
paflport from xht Britijh Admiral, nor a >*ord refpeft- 
ing her, in all that pafled between General Noques 
and the Britijh Commander at St. Lucie. In former 
difcuilionS, on a fimilar fubjed, the Court had occadon 
to obferve, {a) ^^ that it is not the employment alOne («) Th* d^€. 
that is held to convey a neceffary proteftion, but that I', f/j^' ^**^ 
thfe fecurity is derived from tjie fpectalfafe conduSl^ 
which would be unneceffary, if the mere fervice were 
fufEcient." The fpecial character fhould, in all cafes 
where an opportunity offers, more properly proceed 
VOL, V, o from 
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LA from the aft of fome perfon in authority, on the part of 

1^ the nation againft mrhich the protcftion is affumcd. A$ 

"^^03***' to xht/ervke in this inftance, it is not a Cariel Servicei 
•"^ ^"oV^^* which 18 generally to facilitate an intercourfe between 
f hoftik Ports. The voyagi is from one French port to 

pother ; and a^ to the proteflion of Pa/sports^ from 
any Perfon or authority on the Part of this Countryt 
the mafter docs not pretend to have had any other paff- 
port, than what he carried out with him from Bour* 
deaux. It was owing to the want of fome fnch docu- 
ment, that the truth or fufficiency of his pretenfions to 
cartel were called in queftion ; and on this ground 
only, according to the evidence of tjie Trench mafter, 
the captor, proceeding with great caution and delicacy, 
thought himfelf juftified in bringing this veflel to ad- 
judication. Recourie is now had to the perfonal fafe 
Qondufts which General Noques and the other perfons 
on board had received from the Briti/h Commander 
at St. Lucie. Ou the furrender of that ifland, it feems 
that permiffion was given to General Ihques to pro- 
ceed to- Martinique or to France on his parole. This 
permiilioa arofe entilrdy out of the requeft of Ge- 
nera) Nejues to be allowed to go on his parole, and 
though it was extended afterwards to other perfons,. 
the terms of their fafe-conduft extended no £uther than 
•* to go to Martinique or elfewherc, in a neutral ihip 
or flag of truce.** Thefe gentfemen went to Marti- 
nique, and there, without the intervention dPany au- 
thority on the part of this country, the charitAer and 
exemption of cartel, in favour of this veflkl, is en* 
grafted on thefe mere perfonal pkfiports for thefecurity 
of the gentlemen themfelves*. Was it reafenable ^t 
fuch elfeft fliould be attributed to them i Suppoft 

. . tfaehr 
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tbeur affairs had led them different ways, could it be _ Ea 
coxitended, that each perfon might h^ve hotftcd his , 
cartel flag, and have protefted a feparate fhip ? Could ^soj*/' 
there have been any fueh underftandkig between ^ndjuhi^u, 
General Greenfield and General Noques^ at St. Lucie? 
The whole permiflion arifes out of the req:ueft of the 
French general, and fliould be reftri&ed to iu In that 
requed there is not a ^ ord of any fuch confequenee- 
Had General Greenfield any authority to grait fuch 
proteflion to a veflel which had never been under his 
power? In capitulations, the ad of the commander 
on all property, which is the objeft of the contefl, 
and as fuch fubje£t to his difcretion, would undoubtedly 
be bhiding; but St. Lucie yfzs taken by dorm ; there 
was no capitulation. If General Gr^^;^/^ had intended , 
to give up a French veffcl in fafety, idiy did he not 
Ifend off' one of thofe taken at St. Lucie. Nothing of 
that kind is done. The Conventions (a) of com- 
manding officers are in (bme refpe£ls to be ftri€lly con- 
itrued ; and it might, on jufl grounds be queftioned 
whether General Greenjield had authority to grant pro- 
te£tion to a veffel failing from another place, that had 
never been under hig authority. Without infitting> 
however, on the invalidity of fuch an aft, if aftually 
done, it will be fuiEcient to infer from the queftion- 
able nature of the aft itfelf, that all general pro- 

mmmmmfmmmmmm^mmmmf^    ii y i i i * ,> i   n  . , , , ,» , , ' i, i [ i *> ^ 

{a) Les ConT0ntions de Odneraux, dont iv>U8 venons dc parler, 
legaxdasAt ks ASsan d'autrui» le feos en dok etre reftreiat, autant 
que le pcnnet la nature de Paccord ; en fofte que, d'un c6t^» le 
Souverain ne foit point engage par la plus qu*il ne voudroit, Pil 
tratoit lui m^me ; and que, de Fautre, les Generaux ne fouffrent 
point de. dommage en faiiant leur devoir. ** Grotius, 1. 3. ch. 22* 

oa bability 
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La bability is againft fuch an intention on the part of the 

''°'^°' Britifti ofBcfer. The cafe fet up is a cafe of exemption, 

^?o3***' in which the burthen of proof lies on the party afferting 

and 7«/y i^xh, f^^jj ^ privilege. As the evidence adduced by no 

means fupports the claim, the veflfel cannot be held 

entitled to proteftion, but muft ftand upon the fame 

footing as any other enemy's fliip, and as fuch be 

fubjed to condemnation. 

On the part of the Claimants^ Sivabey and Adams 
contended— that it was a tranfadion of perfefit good 
fiuth on the part of the mailer ; that it was made a con- 
dition of the charter-party that the veffel fhould be 
fitted out ftriaiy as a cartel fhip, without taking a 
cargo or bearing arms ; that the paffports of General 
Greenfield and General Brereton went beyond the pur- 
pofe of granting a mere perfonal prote£don to thefe 
gentlemen, and were reprefented to the mailer as fuf- 
ficient to confer the protedlion of cartel ; that the 
Court would confider fuch a tranfaftion mod favour- 
ably to fupport the good faith of the nation, and pro^ 
ttOi the claimant againft a mere defect of form, if 
indeed thefe paiTports fhould be held not to come 
up to the formalities ufually obferved in cafes of 
cartel. 

Judgment. 
Sir W. Scott. — This veffel was taken failing under a 
flag of truce, that is,* under the Englijh and French 
c6lours joined together. The flag of truce alone would 
not be fufficient to aflford protedlion, becaufe it might be 
fraudulently affumed, or without authority. A claim, 
however, is given under a fpecial reprefentation of the 
circumftances that led to this tranfadion, ftating it to 
have arifen from the agreement of General Greerifield 

and 
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and certain French Officers, who had become prifo- La 

* . Gluiri. 

ners of war on the capture of St. Lucie. Something — . 

has been faid, in argument, of the extent of the power ,3^3, ' 
of General Officers to contrad with the enemy in. ^"'^/g^^'^'''' 
Capitulations. Certainly, nothing can bemorefacred 
than fuch agreements : they are to be held moft in- 
violate ; it is fcarcely poffible to conceive any term^, 
however incommodious,that ought not to be moft faith- 
fully obferved in the execution of fuch contrafts. 
ITiis, however, is not an agreement of that kind* 
It appears that St. Lucie wzs taken by affault, with- 
out ahy capitulation, and that after the furrender. 
General Greenfield granted permiffion to the French 
General to proceed to France^ on parole not to ferve 
again till exchanged. It was therefore not a contraft, 
as far as appears, of mutual benefit, but a matter 
of indulgence, to be favourably confidered indeed, as 
the aft of a General Officer who may be fuppofed to 
have been the beft judge pf the propriety of the meafure 
at the time; but fomething, which does not bind 
his country precifcly to the fame extent, as a capitula- 
tion of war, by which fome return of advantage is 
ftipulatcd and obtained for his Country. General 
Greenjield*^ letter, which is fir ft to be confidered, ftates, 
*' that General Noques^h^mg defirous of returning to 
France^ has my approbation, and is- at liberty to go to 
Martinique^ and afterwards to France^ on. condition,*' 
(£c. This is a perfonal liberation, and by no means as- 
certains the yehicle in which he was to go. It does 
not appear from this inftrument, whether General 
Noques was to take a French fliip and proted her under . 
this permiffion ; nor indeed whether the mode of con • 
veyancehad at all entered into the contemplation cf 
the parties. It would therefore be impoffible for me to 

o 3 determine 
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t A ifetermine on the evidence of this letter alone. There 
'^'"" is another letter from General Brereton^ who was left 



^'tt*/^' • in command at Su Lucie ^ which, in anfwer to a fecond 

*««' >^«4t^^ aK>Hcation, to include certain other perfons, grants 

permidion, ^^ to go to Martinique^ and afterwards to 

** France, as they might find moft convenient/' That 

tifo is a very general expreflion : which might re£^ 

only to their ownjituation and cbar^ffer, BXid might 

only mean that they fliould go in the moft undifturbed 

manners provided they found neutral fhips, or cartels, 

or any oth^r innocuous vehicle. There is a third inftru- 

ment from General Brer^on, which fignifies ** a per- 

miffion to go to Martipique and France^ in a neutral 

fiip or flag Bf truc^9 or elfewhercy where their affair i 

ma^ required 1 hefe Gendemen go to Martinique, and 

there this vefiel is taken up as a cartel Jhip by virtue o{ 

this permiiSon, though not ftri£tly'a cartel (hip ; and 

certainly, tflthe mailer can be fuppdTed to have entered 

into thjs engag^nent ilncerely, under the perfuaiion 

that he was to ^e protcfted by the privileges o^ 

cartel, without confidering ftriclly how far the autho* 

rity of General Grceti/fcld might be competent to cout 

feir fuch exemption, I think^ that th^ Parties will 

be entitled to very indulgent confiderations, in regard 

to the reftitution of this property, ' TUc claim is given 

en the affidavit of the^nafter/who certainly does 

hot fupport his averment in the full extent : but bc 

does not appear to be exppfed to any imputaioii 

of »//2Ai^<f/ 'on that account. H^ ftaties thes^ree* 

ment of the Britijh commander to have been, ^* that 

tl?efe gentlemen tnight go in any French ^p whicb^ 

they could take up/' That is not to' the full fuppprted 

by any* evidence that appears in thefe papers. If, 

VI der f\ich a rejprefehtation of the agreement, made' 
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to this man, the FrenchO&cets had taken up this vefle!^ La 
it would, I think, be ilraining matters to a degree, not ''^'^'V 
^uite difcreet or legal, to objed againft the vali^ ^'{io^^ 
dity of fuch a proteftion, that it was not ftriaiy ia ^^ ^***^ 
the form of cartel, unlefs it could be (hewn that fuch 
fM*etenfions had been brought forward from ibme un- 
fair or irAudulent motive. It is poffible, that in this 
reprefentation the mafter ipoke only according to what 
he had learned in converfation, and relied upon, as an 
honeft communication, for he was no party to the 
original agreement. What I (hall dire& in this ftate 
of the cafe will be, that aiEdavit^ may be introduced 
to fliew.what the real underftanding on this point wais, 
between General Greenfield and the French General, 
and whether the reprefentation made to the mafter, 
was conformable to what he ftates in his affidavit. 

On a fubfequent day, 1 9th JWjr, the affidavits of 
General Brereim and General Noques were exhibited, 
by which it appeared, that the courfe of the tranfac. 
tion had been agreeable to their joint underftanding 
of the permiffion granted. On this evidence, 

CourU — When this cafe came on before, the Court 
intimated a difpbfition to fuftain the claim, if it ihould 
appear to have been the underftanding of the par. 
ties, and particularly of the Party granting the Per* 
miilion, that a fhip failing on this fervice, under a 
flag of truce, (hould be protefted, though not ftrifl:- 
ly a cartel. Whether the Brhijh commander might 
have exceeded his powers, or have made an impro- 
Yi4cnt concefTion, would not, I think, fuperfede the 
obligatioQ which this Court would feel itfelf under, 
to fupport the good faith of the 9greement, oa which 

0.4 the 
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La the other psirty had aded with confidence. The 

^'^"'' prifoners were fent to Mariimque^ probably for mutual 

^i8o3^ convenience ; ThU contraft was then entered into be- 

and July I ^b, tween the prefeft of the Government of that place, 
and the mafter of this (hip, under the direftion of 
the Captain General. It is now certified not to 
have exceeded the intention of the Britijh Officer^ 
under whofe permiffion thefe prifoners were allowed 
to return to France \ and that is the point to which 
I principally look, and which approaches to the 
foundation of the principle laid down by the Court 

h^m. Rc^t*. in the cafe referred to.* Something has been faid of 
the bad faith which the Government of France has 
pra&ifed on fome fimilar occafion, in detaining a 
veffel fent regularly as a cartel fhip from this country 
to a port of France. Such a behaviour would^ 
on no account be reforted to as a precedent, to 
which this Court would attend, in confidering the 

proper effeft of the proceedings of thefe parties in this 
tranfa£lion. I am of opinion, that the reprcfentation 
of the claimant is fubftantially confirmed by the Britijh 
Officer, and I fhall decree reflitution ; giving the cap- 
tor the expences of taking the depofitions, and of the 
farther proof that has been neceflfary to clear up this 
matter. 
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Cartel •— 
A A of rcfeue 
\tj Prifonffi 
under C;ir(el 
im aiidatid. 
Properly fi 
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the Enemy. — 
%\ i^jc Piaycr 



THE MARY, Foloer. 

Tn this cafe another queflioh of cartel came before 
the Couit, which, from the public importance of ^ 
. right underflanding of fuch matters, is here brought 
forward without regard to its order of date. 

not fall under X\\r Piovifion* of the Prize AA fur Britijh Property rtcaptu'ed from 
Not rc-itored to the oiigina! Owner^ bur given up to cdc Difpofat of bis MajcAyt 
of the Cruwu. 

It 
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It appeared that the Mary was a Britijb Whale (hip. The 



Makt. 



which had gone into the Cape of Good Hope for a . 
fupply of proviiionsy and ignorant of hoftiiities. The iv^^v z6th. 

fhip was feized, and the crew imprifoned, except the ' ^ 

firft and fecond mates, who were allowed to go at 

large on their parole, and a prize*mafter and fi^e men 

were put on board the veffeL In the mean time 

the Matilda J an Englijh cartel fhip, came in, going . 

with French Prifoners from Pondicherry to France* (a) 

The crew of the Mary, with the two mates, were 

put on board the Matilda^ with an intimation, accor* 

ding U their evidence j taken at St. Helenaj " that they 

" were to confider themfelves as prifoners of war^ 

" to be carried to France^ and be there exchanged.** 

In the night of the 4th of February^ thefe men let 

themfelves down in the boat of the Matilda^ and 

got on - board their own veffel and took her to St. 

Helena^ where flie was detained by the Governor, and 

fent home, with an accomit of the tranfa£Hon to the 

officers of Government. Proceedings were inftituted on 

the part of the Crown, alleging the capture to have 

been made illegally, and praying that the Court would 

dired the veflel to be given up, at the difpofal of his 

Majefty. An appearance was alfo given for the original 

owners for reftitution of their (hip, and for the. crew 

for falvage, as in a cafe of refcue. 

After fome difcuffion of the fafts, the Court ftopp^ 

the argument: obferving— fit appears to me, that the 

Court is not at prefent fufficiently inflrufted as to fome 

{a) The Preamble of the agreement ftated Hixt primary Deftina- 
tion of the Cartel Ship to have been to France^ for the purpofe of 
exchanging the French Prifoners^ but the terms of the Cartel^with 
refpefi to thefe Mariners, were, that they (hould be fent to Eng'^ 
Ja^i, to be there exchanj^ed for Dutch Pdfoncrs. 

material 
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Tb# material circumftances of the cafe^-^whether thefe men 

^^^^' yiexc goipg to France or nof, and whether they cajne on 

" Nov. a6tb, board by their own confent, or under any engagement, 

in which Captain Sba^thcZngl^ ComBufTary pledged 
his faith for them. It may be a queflion whether Cap* 
tdii^ Shaw might have authority to bind them to his ad } 
but that queiUon may notarife, if they were put on board 
with their own free confent, and acquiefcence, to be 
carried to England^ and under engagements to con- 
dud themfelves inoffenfively. That is one poflible 
ilate of fads* It is likewife poflible, that another 
very different ftate of fads might haTe exifted> namely 
that they were forced on board this veflel, to be carried 
to Franci as prifoners of war. In that cafe, the cartel 
fliip would be no cartel to them ; it would be a prifon 
ihip* and no more j The propriety of their condud 
in effeding their efcape, and the liberation of their 
own veflel, would be moil materially influenced by 
the rights and the duties refulting from the one iitua* 
lion or the other. According to their own rqu-efen- 
tation, they were involuntary prifoners defUned to 
Frame. It is of importance to learn from Captain 
Sbawj whether this reprefentation is well founded^ ' 
imd I dired the cafe to Hand over till the return of 
Captain Sbaw^ who, I underftand is fiiortly expeded. 

On this day the cafe came before the Court on the 
affidavit of Captain Shawy with a copy of the articles 

of Cartel annexed, by which it appeared, '^thatin con^ 

fequence of the reprefentation m^de by Captain Shaw^ 

of the great want of able Seameni to navigate the Cartel 

Ship, and of Captain Shawns propofal to take on board 

the Crew of the Mary to be exchanged m England i 

thefe Mariners weve given up to him ynder a ftipula« 

7 * ^ 
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tian» on his part) that he wovlJi not dii^pg^s ef, or ru 
leave them, at any pUce on his voyage ; bilt that he ^^*'^' 
would convey them in fecurity to England / That the ^^^^N 
ter 015 of their releafe were made known to the prifo*- 
ners, and that they exprf^flfed great fatisfa£|tion in them^ 
and promifed to wprk apd give every aififtance in their 

powcr.^* ^ 

Judgment. 

Sir W* S^ott. — ^This Ship, being an Englf/h South 
Whaler, went into the Cafe of Ggod Hope ignorant of 
hoftilities, and was there feized. The men were taken 
out and put into a Dutch prifon } after they had 
l)een t^ere fome time, an Etiglijh cartel vefie^ with 
French prifbners from Pondicherry^ came in, and a ne^ 
gotiation was fet on foot between the Engli/b Com* 
miflary of that cartel^ and the iT^^^. Governor, for 
the releafe of thefe men,for thepurpofe of carrying them 
(0 England^ to be there exchanged for Dutch prifoners. 

When the cauf<: came on before, the place of their 
deftination was not fuiSciently eftabliihed. It was re^ 
prefeuted on th^ part of the mariners, that they were 
^p be carried to France^ which might be a change of 
Aquation very difadvantageous to them, as they might 
perhaps be reafonably unwilling to exchange a Dutch 
prifoB for a confinement in France. Under thefe d> 
cumftances it was contended, that they would be under 
no obligation as to their behaviour ; but that they 
would remain perfeSly at liberty to effell their efcape, 
in any manner that they could. It now turns out, from 
the affidavit of Mr. Sbaw^ ^^ that their deftination was 
^England and not to France i that they exprefTed 
great fatisfa^on at the opportunity afibrded them of 
ji return to their native country, and engaged for their 
neacea^ble demeaopui^.? The cafe becomesji therefore^ 
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The in this view, extremely different from a cafe of op- 

Ma&t. 



^ predion, and continued imprironinent, exercifed upon 
"^Itio^!* unwilling parties. What the law might have been in 
filch a cafe, it will not be neceffary to enquire ; Whe- 
ther they mull have been held bound by the under- 
taking of a perfon afting as Commiflary for prifoners, 
and coming there in that charadler, and with apparent 
authority, I will not take upon me to determine ; as 
the queftjon does not neceflarily arife out of the cir- 
cumftances of this tranfaSion. I fliould be unwilling 
to drop an expreffion, that might be thought to dero, 
gate from the facrednefs of cartel veffels, or to dimi- 
ni(h the ineftimable utility, which the woj-ld enjoys in 
the acknowledged, inviolability of their character: I 
{hall therefore decline to enter upon a quellion, that is 
rendered unneceflary by a material fa£t in this cafe, which 
now turnsout to be,that thefe peifonswere put on board 
by their own confent, on terms that were explained to 
them,and fully acquiefced in by themfelres. They were 
bound, by their own engagement, as ftrongly as men 
could be, to abftain from all a£ls of violence, and to do 
nothing which had the leaft connexion witji hoftility. 
In violation of the duties which they had thus ftipu- 
lated for, from a fpirit of heedlefs enterprize, belonging 
to fuch men, I imagine, rather than from any more 
improper motive they feize the boat of the cartel fliipi 
attack their own veffel by the means of this boat,% 
• and carry her off by force againft all oppofition. At 
S/. HelenUy where they carried her, (he is detained 
by the Governor, as having been taken from the Dutch 
by an illegal aft of capture, and is fent here for the 

judgment of this Court. The Ihip and cargo have 
fmce been converted intojnoney, and the parties now 

before the Court are— The Crown {landing in the 

charafter of the reprefentaiive of this Counti7 in it$ 

$ fpreign 
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foreign rdations— The Owners praying reftitution of The 
their properly, as in a cafe of an ordinary recapture, — ^'^^^ 
And thefe Mariners praying falvage. Of the claim for ^"''^^l^^' 
falvage I have already difpofed, by the obfervations 
which I have juft made. The \(rhole cafe of the lial- 
vors is a cafe of demerit ^ and a demand of remunera- 
tion, is the laft, which in prudence they ought to make. 
On the claim of the original Proprietors, I am of 
opinion, that it is not fuch a recapture as will revell 
their intereft. It is contended, that it falls under the 
the general terms of the prize aft, which direfts Sea. 39. 
*> that all fhips and goods belonging to his Majefly's 
fubjeds, which were before retaken and furprized by 
his Majejifs enemies^ and are at any time afterwards 
furprized and retaken by. any of his Majefly's fhips, &c. 
fhall be refiored^ on falvage J"^ But I cannot think that 
this recapture is of fuch a nature, as can be deemed 
a legal capture. An aft which is in itfelf illegal, can 
convey no right. It muft ,be underftood that the fur- 
prijingand retaking defcribed by the aft of parliament, 
muft htfuch afurpriftng and retaking^ as the law would 
acknowledge and juftify, and not fuch afurpriftng and 
retaking^ as being in itfelf piratical, muft be deemed a 
nullity as to any legal efFeft. Here is afurpriftng and 
retaking^ that has been efFefted through a violation of 
contraft, by perfons pretending to aft upon rights 
which they had parted with, as well by their own en- 
gagenxent, as by the nature of the fituation in which 
they were placed. Such an aft is eflentially invalid, 
and can have no legal confequence attached to it, 
either for the benefit of thofe perfons thcmfelves, or 
for the benefit of others who may claim through them. 
It t;as been objefted that there is no complaint be- 
fore the Court, on the part of the Dutch Govern- • 
ment } but the aftual feelings of the Butch Govern- 

meat 
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The mcRt sre filffidendy appaireftt from the aflldavir of 
Mr*3&tWy who ftatesi ** that the crew of the tar- 



ivw^tii, ^j ^^j,^ immediately thnjwn into prifon^^' a <rM. 
fequence which fuffici^ntly demonftraitei the extreme 
mJfchief, and inconveniencey refhiting from iHconfi* 
derate attempts of this kind. After fuch an ex-^ 
preffion of feeling on the part of the Dutch Govern- 
ment, it can fcarcdy be doubted, that fome repre- 
fentation wbs made of the injury received ; though the 
forms of proceeding here may have prevented it from 
}>dng brought immediately to the notice of the Court 
Independent of fuch a rcmonftrance, confidering the 
Vi^^h Government to be aggrieved, as tmdoubtedly an 
finemy may be aggrieved, by an undue exercife of the 
rights of war, and confidering the intereft which the 
Crown has in preferving the fan£tity of good faith in all 
KttSt public relations to fordgn States, I cannot think 
Adt the Court will be guilty 6f any injufUce, in decree- 
IB^ lim property io be delivered to his Majeily, to be 
By fatal d^pofed of, as his fenfe of juftice towards the 
ia^^d Govemtuent may direft. 
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INSTRUCTION, 24th Jw 1803. 

Tsr oonGdention of the prefent ftate of commerce, we are pleafed 
hereby to direA the commanders of our (hipe of war and pri- 
▼ateer8,.not to fexze any neutral veflel which fliall be carrying on 
trade dire£Uy between the colonies of the enemy and the neutral 
country to which the velTel belongs, and laden with the pr(q>erty 
of inhabitants of fuch neutral county: Provided that fuch neutral 
veffel (hall not be fupplying, nor (hall have on the outward voyage 
fupplied, the enemy with any articles contraband of war, and (hall 
not be trading with any blockaded port. 



INSTRUCTION, i&Feimary 1805. 

"IX^HBRBAs we have judged it expedient that interruption (hould 
not be given to the fupplying the kingdom oi Spain, in its pre- 
fent diftrefs, with grain, notwithftanding the exifting hoftilities : we 
do hereby dire£k, and ftrid^ly enjoin the commanders of our (hips 
of war and privateers, not to moleft any neutral velTel laden folely 
with grain, and g<nngto SpMUf to whomfoever the faid grain may 
belong, unleb it be brought from, or be deftinedto, a blockaded 
port. 
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SAN ANTONIO, — K-t ^%m 

T'HIS was a queltion refpeSing a flag (hare, de- Piu<h«re-. 
manded by Lord Keitb^ as Conmumder in Chief the part of sir 
of the ftation to which the capturmg (hip was that he vai cm- 
attached, and refitted on the part of Sir J. Sau- ?e^a1e'*feJvice, 
mam^ on afuggeftion that he was a^g under fepa- ^Jdmillu^^^ 
rate orders from the Admiralty. (unm^^ 

On th^part of Lord Keiths tb€ King^s Adv$cate and 
LawTifUfK This queftion comes before the Court on 
an A& on Petition, dating all the Circumftances on 
which a right to a flag-eighth is demanded by Lord 
Kiith^ and refilled on the part of Sir y. Saumarez. 
The proclamation of the late war, by which the quef- 
tidn is to be decided, dixe£b, ^ That when an inferior 
flag oflicer it fent out to reinforce a fuperior flag 

Vtou V, p oflBcer, 
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$AMiu!'TONfi^.'^^c^^» *^t fuperior flag officer fhall have no fliarc in 
"^^tylwhT" P"^^s captured by the inferior fiag officers, before he 
»«o4- arrives within the limits of the flation of the fuperiox' 
flag officer, and aftually receives orders from him." 
That Sir /. Saumarez had arrived within the ftation 
cannot be doubted, as he had arrived at Gibraltar^ 
which is an important poft of that ftation, where the 
Commander had been much relident, and where it 
might be expeded that general orders would be left ; 
and, in fa£l, . a fhip was left at Gibraltar to communi- 
cate orders, quite fufficient to anfwer the words of the . 
Proclamation. As little doubt can arife on another 
important point, that Sir James Saumarez was in* 
tended by the Admiralty ro be placed under the 
orders of Lord Kestb ; this is manifefl from the 
whole tenor of his inftrudions ; and although be 
was direfted to correfpond with thd" Admiralty, ho 
Was alfo direded to correfpond with Lord Keitb^ and 
to give him notice of his operations. The orders left 
behind at Gibraltar by Lord Keithy on going to a 
diftant part of his ftation, were addrefled, •* To Sir 
Erafmus Cower j or any other flag ojfficer appointed ti 
ail on this, ftatim.^^ They were not confined to one 
in particular, but were dire&ed to all who fhould be 
appointed to ad on that ftation. Sir Borlafe Warren 
had opened them, and aded m confomiity to them, 
' and had left them for other officers who might fucceed 
Sir James Saumarez arrived m Juncj after having 
engaged the enemy's fleet in Algejiras Bay. That j 
he confidered himfelf under Lord KeitVi command is 
evident, from his own condud in writing to him an 
account of that engagement, and in taking with him 

a veflel belonging^to Lord Keith*s fquadron^ when be 

. ' filled 
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firctt COURT* 6f Admiralty. an 

failed aeram' in queft of the enemy. But the defence . '^^^ 

f r 1 • • 1 Sam Antonio. 

fet \jLp is^ " That though thefe oraers might be re- 

ceived^ Sir James Saumatet never read them, and i8»4, 
that he was not ading under them." This h an 
averment that can on no principle be admitted* Here 
were orders delivered to him by Captain Prevoft^ ** as 
general orders for all flag officers coming here to be 
under the command of Lord Keith ;*' and if an inferior 
Officer could be at liberty to refufe to open them, it 
would be in his power to keep himfelf detached- from 
the ftation, and under the orders of the Admiralty,'' 
as long as he pleafed. The Aft of Court goes on to 
ftate, *'' that Sir /. Saumarez received a letter from 
Lord Keith in (he month of Augujl^ But furely it 
cannot be contended that it is neceflary, that the or- 
ders defcribed in the Proclamation fhould be iffued to ' 
each inferior flag officer individually, and after the 
Commapder in Chief had received intelligence of that 
particular officer's appointment. It Is next ftated in 
the Aft, that the orders had been opened by Sir Bor^ 
lafe Warren^ as if it was intended to be maintained 
that their effeO: woujd, with regard to other fucceed- 
ing flag officers, be defeated by that cii-cumftance. 
This furely cannot be contended. They were general 
orders, left, as the ftanding regulations of the fleet, at 
the place where all officers appointed to that ftation. 
might be expefted to call. All the grounds of defence 
that can be collefted from the Adt of Court, muft;^ * , 
fail to bring this cafe within the reftri6tions which 
create exceptions to the general right of flag officers 
under the Proclamation, and confequently Lord Keith* 9 
claim to his flag-eighth muft be eftablifhed. 

9 2 On 
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« 7^ w.^ On the other fide^ Arnold. — ^That Sir /. Saumarn 

San Antonio* -^ ' 



vas arrived within the limits of die (lation, cannot be 

A/«y 3040, ^ ^ ' 

itf«4* denied ; biit the queftion is, whether the cafe, under 
^1 its circTumftances, falls within the words of die 
Proclamation* The fervice on which Sir /• Saumarez 
wa$ fent, was not for the general purpofe of rein- 
forcing Lord Keith. It is not fi> exprefied : It was 
Hot fo in fubftance. He was not dire&ed to follow 
the courfe which Lord Keith might have taken, but 
he was directed by the Admiralty to go to a pardcular 
place, and perform a particular fervice. He was to 
go to Cadix^ and blockade that port — to Watch the 
enemy, and if they attempted to come out, to follow 
thetn to any place to which they might fidi. He wai 
.tlfo to watch a French force that was ezpe&ed to 
come out of Ferrd, for the purpofe of joining the 
Spanijb fleet, — he was to follow that force alfo, and to 
endeavour to bring them to afUon. Here were fervices 
enjoined, that ndght in fair probability have led him far 
^t of the Kmits of Lord Keith^s ftation, and have en- 
tirely prevented all co-operation with him. It is con- 
ieiided^ therefore, that Sir /. Saumarez was not fent 
to reinforce Lord Keith under the terms of the Pro, 
clamation, but to perform a Ipecial and diflind fer- 
vice imder the orders of the Admiralty. As to the 
orders, fuppo&d to be received, it is not averred that 
there was any communication of general orders^ from 
the vei&l taken by Sir J. Saumarez under his com« 
mand« If it is to be inferred in any manner, that 
there would be fuch a communication, it might have 
been merely as matter of private information, and 
cannot be coniidered as a communication from the 
ftiperior flag officer to him. What is principally re- 
lied 
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lied on, however, is the communicatioii made at '^^^ 

. f, San A.stoniou 

Gibraltar. But this is no communication of orders ' - 

from Lord Keitb to Him. They are defcribcd as laJt ' 
fbuiding orders for the port of Gibraltar^ and the lat- 
ter part relates to fervices to be performed at Malta 
and Port Maban, uader the general fervices of the fta^ 
tion, in which Sir J. Saumarex could not be employf*d« 
He was confined to a particular obje£l by the orders 
of the Admiralty, and was therefore incapable of ez« 
ecuting any orders at Malta or Port Mahon^ They 
were orders that did not apply to him, and were on 
that account negleded by him. They cannot there* 
fore be confidered as orders, which had fuch a re* 
ference to him^ as to bring him under the conunand 
of Lord Keiths It is laid that his own conduft in 
writing to Lord Keitb^ (hews that he thought himfelf 
under Lord K^itb^z command.*— By no means. It wa& 
a part of his inftruQions from the Admiralty, that he 
ihould fo write, as indeed it might be very important 
that Lc^d Kritb ihould be made acquainted with every 
difpofition of the enemy, even by perfons who werei 
not in any degree fubje^t to his command. But if Sif 
1^. Saumare^ had been under an error as to the precif<!P 
nature of his fituation, gnd the duties he owed ta 
Lord Kettb^ it will not vary the principle of Law, by 
which the cafe is to be governed, on a more mature 
<;onfideration of all the circumftances applicable to it ; 
It will have np efie^ to fupply that other requifite 
uoder theProcIasoation, ** Tbat tl^e inferior fia^ oficer 
^uld bav^ pe(xivcd order: from his fuferior!* It \% 
iubmitted that no fuch orden have been received^ 
and that the flag eighth is not due to Lord Keitb ia 
^C^ under the terms of the Proclamation. 

1^i ^ 
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San Antonio. 



In reply ^ the Ktng^s Advocate and Laurence. — It may 
be material to point out. What are the particular fer- 
jW ' vices which are faid to have been impofed on Sir J. Sau- 
marez by the Admiralty, from whence it will appear that 
they were perfeftly confident and coincident with the 
general fervices of the ftation ? Government having 
received information, which could not be known to 
Lord Keith^ fent this force, not on ^feparaie fervice^ 
but to reinforce a particular part of the operations of 
Lord Keith* s ftation. Sir /• Saumarez was to watch 
the French and Spanijh fleets, both within the limits of 
the ftation, and forming the fubjeft matter of a part of 
the orders which Lord Keith left behind at Gibraltar^ 
This, therefore, cannot be taken as a new orfeparate 
fervice ; it had already been made a part* of the difpo. 
fiiion of Lord Keitb^s force, and the Chips fent under 
Sir J. Saumarez were dcfigned as a particular rein- 
forcement for that purpofe. How does Sir y. Saun 
marex a£t on his arrival at Gibraltar ? He fuperfedes 
the Officer left in command there by Lord Keith^ and 
takes the Calpe^ a part of Lord Keith'z force, away 
with him, but not out of the limits of the ftation. 
He received the general orders, which were not, as it 
has been defcribed, orders for Malta and Port Mabon^ 
but orders for the general fervice of the ftation, of 
which this very objeft of blockading Cddiz formed a 
material part. Thefe will fully anfwer the words of 
the Proclamation, which feera to be framed ftudioufly 
with great latitude, as meaning, no doubt, to infer 
that any fort of actual communication from the fupe- 
rior flag-officer would be fufficient. The limits of this 
ftation appear to have extended from Cape Finijlerre 
to Cape le Gat. In what a fituation then would the 
commanding officer be, as to his intereft in the flag- 

cighthi 



HICH COURT OF ADMIRALTY. 



«i5 



dghth, if it could be held that the orders to be given ^ ^^j^^cst^. 
muft be direfted Ipeciiically and individually to each  
inferior flag-ofHcer, that ihould be fent out out to join ftl'l * 
the general operations, at what may be called the head 
quarters of the ftation. 

Judgment, 

Sir WilRam Scott. — Thb queftioa turns on the in- 
terpretation of that paflage of the proclamation, which 
direds, that ^' when an inferior fiag-ofEcer is fent out ^ 
to reinforce a fuperior flag-officer, the fuperior flag^ 
officer ihall have no right to any fhare of prizes taken 
by the inferior flag-officer before th^ inferior flag- 
officer fiiall arrive within the limits of the command 
of the fuperior flag-officer, and anally receive fome 
order from him/' In this cafe, I think, it is not de* 
nied, that Lord Keith was Commander in Chief oa 
the Mediterranean flation, and that Sir James Sau* 
viarex was fent out for the general Purpofe of rein- 
forcing him, becaufe the words of the order were, 
" to put Jiimfclf under Lord Keithh command ;" it 
is certainly not neceflary that the word reinforce fliould 
be ufed \ it is fufficient, I conceive, if an inferior officer 
i^dire&ed to put himfelf under the command of his 
fuperior for the purpofes of general co-operation. The 
mere arrival alone, however, is not fuflicient ; another 
requifite circumflance is, that he fhould have received 
Ibme orders from the Commander on the flation* The 
terms of the proclamation are very general/ySw^orrf(f r/ j* 
but there muft htfome^ by which the authority of th« 
Commander in Chief over this particular part of his 
Force is fhewn to have vefled in him. It is certainly true, 
that, befides the general fervice of reinforcing^ the infe- 
riorofficer may have a diflin£t and feparate fervice con- 

P4 fided 
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SAifAifToiff^ fidcd to him by the Admiralty, which, though to be 
* performed within the limits of the ftation, may not be 

ito4. ' connefted with thegeneral purpofes for which the Com- 
mander of the ftation is employed. This is a pofCble 
thing ; but, it would require, I think, a ftrong cafe, to 
fhew that adiftin£l and feparate fervice was intended; the 
prefumption bemg undoubtedly, that, where a fervice 
h to be performed within the limits of a ftation, it is 
co-incident with the general fervices on which the 
Commander in Chief is employed, ufually, with a very 
Jarge difcretion, as to the means of annoymg the ene- 
my with the beft effeft. In this cafe, there aie orders 
given by the Admiralty } and the queftion to be con* 
fidered is, Whether they are of a nature to take the offi- 
cer, entrufted with them^ out of the effeii of this fre^ 
fumptioriy and to detach him from the force, with which 
on general grounds he muft be fuppofed to be aftbciated. 
I cannot fay that they appear to me to be of that kind. 
The Mediterranean ftation was of very wide extent, 
comprehending fervices very mifcellaneous in their na- 
ture, and of great importance. If orders were given to 
Sir^. Saumarez. refpe^ng the blockade of Cadh^ and 
Tcfpeaing his co-operation with the allied fleet of Por- 
iitgalj it is not neceflarily a diftind and feparate fer- 
vice, with which Lord Keith had nothing to do, and 
which kept Sir J. Saumarez, in a ftate of en^ancipation 
from him ; fmce thefe were fervices on which 
part of Lord Keitbh force was then operating. The 
terms of the orders to Sir J. Saumarez are " to invh 
garate the blockade of Cadizj^ which Lord Keitbh force 
was then keeping up. Sir 7. Saumarez came within the 
limits of the ftation : he heard of an eaemy's fqut* 
dron m.Algefirai Bay^ and attacked them, but unfuc* 
ce&ft^y> and weot to Gibraltar to refit, which was 

tjbc 
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the principal port of the ftafion, and might be called ^^^ i^^„,o. 

almoft the head quarters of the Commander in C3nef, ' 

When he was there, he received orders from Lord i%ol ^ 

Keitbj but it is £dd that he did not read them. Cer- 

tainly, this Court can never admit an averment that 

the inferior officer had not read orders that were di- 

reded to him, and were ddivered to him by his fupe- 

rior. Indeed, I cannot but obferve, that Sir James 

Saumarez fpeaks with fome uncertainty on this bS^ 

which I am inch'ned to think did happen, though it 

may have efcaped his recoUedion. He fays, *' that 

he did not interfere with the Marine department^ 

'* becaufe be was etbenvije employed^^ not becaufe be 

conceived that he had no authority, but becaufe hi« 
other duties prevented him : not that the orders re* 
fpeding them did not apply to him> but becaufe he 
had a juftifying excufe for not attending to them* 
The orders were general, and not confined to the firft 
officer that might arrive, but extending to all in fuccef* 
fion, who might come to put themfelves tmder Lord 
KeitVs command. Then what is there that does not 
bring this cafe within the words of the Proclamation? 
Here is an inferior officer fent out to reitrfbrce^ for fo 
I eonfider this fpedal fcrvice, as being within the ge- 
neral fervices of the ftation. He was to put himfelf 
under the command of the fuperiOr officer, to afHft in 
the blockade of Ca£%. He had arrhed^ and received 
irdersy which did in part apply to the particular fcrvice, 
^th which Sir /. Saumrez is faid to be fpeciaUy cn- 
trufted by the Admhralty, the blockade of Cadiz ; 
and the prize in queftion is a veffel which had efcaped . 
from the blockading £3rce. Orders of a more gene- 
ral nature would, I apprehend, hsrve been fuffident j 
fince all that irould be requhrcd is fome exercife of 

authority 



M^f sorb, 

i 
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M K^onio 2i^tbority, to fhcw that the relation fubfifUng betwen 
a Commander in Chief and the fubordinate parts of 
Iso^T"' his force had adually attached. Here is an ezercife 
of authority connected with the very fervice to be 
performed. Upon the whole of this cafe, I am of 
opinion, that it docs fall within the words of the Pro- 
clamation, and thatt Lord Keitb is entitled to his 
flag-fhafe. 



huy jotb, . THE TOBAGO, De Witte. 

1S04. 

Botto«ry»<maQ 'T^His was a cafe of a claim, on^behalf of ^. B. a 
^ M intercft " BHtj/b merchant, for the intereft of a bottomree 
^cLi- ,nT'' bond executed to him by the matter of the ftip, being 
hilhaif^nhi^ ^ jFr^«^A veffel, previous to hoftilitiee. 

Againjl the demand^ the King^s Advocate and Ro- 
iin/oK.-^This claim is entirely unprecedented in prac« 
tice, and is on various grounds wholly unfuflainable* 
In the firft place it might be queilioned, how far the 
contingency on which all bonds of this kind depend, the 
fofe arrival of the ihip itfelf, can be faid to have taken 
place. The bond is made fuitable againft the veflel^ 
as the property of the owner, on her arrival in the 
port of Dunkirk J or any other ^port. Here a hof« 
tile feizure has intervened, which has jtire belli fu« 
perfeded the former title of property, and has pre- 
vented the veflel from entering, as a voluntary a& of 
her own, either Dunkirk or any other port. There 
has not been fuch an arrival, as would fupport the 
ordinary liens of freight or wages as between the ori- 
ginal 
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ginal parties ; by parity of reafon, this fecuriiy alfo, ^J^, 
depending on the fafe arrival of the veffel, mult be • 
extingniihed by capture with other liens* But if it is igi^ ' 
cfonfidered only on the ground of prop^y, it is a 
general maxim of all laws, ancient and modem, that 
a thing pledged ftill remains the property of the 
debtor, Pignus in bonis debiioris fermanere^ idioque 
iffi perircj non dubium eft* And in the pra6dce 
of all fyftems of jurifprudence, the interference of a 
Court of Juftice is neceflary to appropriate the pledge 
to the creditor, and convert the property. How then 
under this inftrumeht merely can a fubftantive dtle of 
property be averred, which is neceiTary to fupport a 
claim in a Prize Court ? That it is not fuppofed to 
conftitnte property, will farther appear from confider. 
ing what would be the cafe, if the interefls in fnch a 
tran{a£tion were inverted. Suppofe a bond of this 
nature given upon a neutral fhip, and to a perfon now 
become an enemy ^ could a proceeding of prize be infli* 
tuted againfl: the neutral fliip, or any part of it, as the 
property of the enemy ? Certainly not. The confe- 
. quence of admitting claims for fuch interefls, on behalf 
of a neutral bondholder, whilft they would not be amen- 
able to capture, in the hands of an enemy, would be to. 
eonflitute a fpedes of property which could in no cafe be 
fubjed to the rights of war-*and that carved out of a 
defcription of property, which is, in its own nature, moit 
expofed to the events of war. But, farther, if it could be 
coniidered as the property of the claimants, in what 
fituation would it be plaged ?-~at leafl under the flag 
and pafs of the belligerent nation, fubje£l to his con- 
troul and management, and convertible by him as 
pccafion might be, even to the operations of war. Such 
S mod« of qualifying the iinme4iatc and oilenfiblq 

intcrcfU 
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inttrefb in a ihip would afibrd a tnoft convenient coTer 
• to conceal the property of the enemy; and fo mifchiev- 
lio^ ' ous would be the confequence of holding'fuch intereftt 
to be piotefled from the rights of war, that even if 
ail other obje£ii<^s could be rcmored, it would 
be neceffary to hold fuch property in the hands and 
pofTeilion of the enemy, liable to confifcation. On 
every ground this is an intereft that cannot be reftored, 
but mnfl follow the fate of the fubjeS matter, on which 
it WES engrafted. 

On tU otberjidij Lauttnce and Jdamr.-^A^ to the 
dangerous confequcnces that are apprehended Aom 
claims of this natore, it mud be recoUe&ed, that fuch 
mterefls can afife only out of circumftances pf diftrefs, 
4nd therefore they are not very liable to abufe, nor 
likely fo be fet up in fraud of belligerent rights. Still 
lefs i& this danger to be apprehended from claims like 
d^ prefent, which is built on an event antecedent to 
the war, and independent of all contemplation of v/an 
The objection cannot be fuflained, therefore, on the 
ground of the fraudulent moiives that led to this 
tranfa£tion, nor of Ae confequcnces likely to enfue^ 
from admitting claims of this nature^ which will at 
an times be liable to be fiddly examined with refer- 
• €nce to their own particular t:ircumftances. The 
daimant in this cafe, being a Briiijh fubjeft, has lent 
\m money on an ordinary event of commerce, happen- 
ing in time of peace, for the prote&ion of property now 
&]len to the captor; he now folicits the aid of this. 
Court, as his only remedy againft a total lofs. Theo^ 
as to the legal cjfeck of fuch bonds — they are intrcK 
duced for the benefit of navigation, and for the 
fccurity cf th^ lender, an4 are with th^t yi«w held 
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to conftitute a lien fo fbong, th^ tl^y fuperfede adl 
other demands on the Ihip. That the fiup hsifi VQt 
arrived, is but an obje£lion in words ; for If the ante- i^v 
reft in the veflel can be confidered a^ a neudral mte* 
reft, the old maxim^ that captare if delivery, would 
apply to proted aU fuqh demands. It is, bcfideB, 
an objedion' proceeding only from the a& ^i thr 
captor^ wlio prevented the r^ular arrival, and caa 
therefore not derive any benefit from a de&£l pro* 
ceeding only from his own aft. Captors are hdd to 
take, cmn onere ; they put thcn>felve3 In the place of 
the enemy, and are liable to the burthens attacUng 
on the property in the courie of navigation, in which 
it is feized^ With regard to the cafe put of an ene- 
my's intereft of this defcription, on a neutral flrip, the 
diftin£Uon is obvious, that this intereft is a thing accef- 
forial only to the &ip ; and that it might well confift 
with the principles of juftice, diat the acceiibry migllt 
be reftored, though the ihip was* condemned ; at the 
feme time that k would not be reafonaUe or juft to 
feize the (hip tt£elf, on account of fucfa an acc^floxol 
intereft, which an enemy might poffisia in it« 

Jum^MEKT. 

Sir ffUHam fi^^.~The integrity of this tranla^oH 
it not impeached, but I am called upon to coafider. 
Whether the Coart can confiftently » with the principles 
of law that govern its praftice, afford reKef. It is thf 
cafe of a bottomree bond given fiurly in tix^e of peace, 
without any view of infringing the rights of war, to re- 
lieve a Mp iri diftrefe—a contrad certainly regarded 
with great attention and tendemefs by this Court, whffi 
brought imiftediately before it. But can the Court re- 
cognise bonds of tlus kind as titles of property, {0 as 

to 
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The ^ to give pcrfons a right to ftand in judgment, afid 
demand roftitution of fuch interefts in a Court of 



Sflf! Prize ? The total filence of thofe who have argued 
for the claimant, as to any precedents for this demand, 
ftrongly Ihews that it has not been the praSice of the 
Court tQ confider fuch bonds as property, entitled to 
• itSiprotcftion ; and I think I may venture to fay that 
there has been no fuch inftance. The perfon advanc- 
ing money on bonds of this nature^ acquires by that z6t no 
property in the vejfel \ he acquires the jus in rem^ but 
not they w in re^ until it has been converted and appro- 
priated by the final proccfs of a Court of Juftice. The 
property of the vcffel continues in the former pro- 
prietor, who has given a right of aftion againft it, 
but nothing more. If there is no change of property, 
there can be np change of national charaSer. Thofe 
lending money on fuch fecurity, take this fecurity 
fubjed to all the chances incident to it, and amongft 
the reft, the chances of war. But it is faid, that the 
captor takes cum onere j and therefore that this obli- 
' gation would devolve upon him. That he is held to 
take cum onere is undoubtedly true, as a rule which is 
to be underftood to apply, where the onus is immedyately 
and vifibly incumbent upon it. A captor who takes 
the cargo of an enemy on board the (hip of a friend, 
takes it liable to the freight due, to the owner of tlie 
fliip ; becaufe the owner of the Ship has the cargo in 
his poffeffion, fubjed to that demand by the general 
law, independent of all contraft. By that law he 
is not bound to part with it but on payment of 
frttght ; he being in poffeffion can detam it by bis own 
authority, and wants not the aid of any Court for that 
purpofe. Thefe are all charadcrs of xhtjus in re-^i 
in intcreft dh-cftly and vifibly refiding in the fubftance 

of 
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of the thing itfelf. But it is a propofition of a much x^o: 
wider extent, which affirms that a mere right of aflion 



is entitled to the fame fayourabie conOdcration, in its i£o4« ' 
transfer from the neutral to a captorf It is very ob- 
▼ious that chums of fuch a nature may be fo framed, 
as that no powers belonging to this Court can enable 
it to examine them with. eSc&4 They are private con- 
trads paffing between parties who may have an intereft 
in colluding ; the captor has no accefs whatever to the 
original private imderftanding of the parties in iforming 
fuch contrads ; -and it is therefore unfit that he ihould 
be affefted by thenu His rights of capture aft upon 
the property, without regard to fecret liens pofiefled 
. by third parties :. In like manner his rights operate on 
no fuch liens, where the property itfelf is protefted 
from capture. Indeed it would be almoflt ilnpoffibk i« 
. for the captor to difcover fuch liens in the poffeffion of 
the enemy, upon property belotiging to a neutral ; the 
confequence therefore of. allowing generally the privi- 
lege here claimed would be, that the <;aptor would be 
fabje& to the difadvantage of having neutral liens fet 
up to defeat his claims upon hoftile property,- whillt 
he could never entitle himfelf to any advantage, frt>m 
heftile liens upon neutral property : This Court there- 
- fore excludes all cojifideration of liens or incum- 
brances of this fpecies. On the whole, I am of 
opinion, that there is no inftance in which the Court 
has recognized bonds of this kind, as titles of pro- 
perty, and that they are not entitled to be recognized 
as fuch in the Prize Court, however much the Court * 
of Adipiralty may be difpofed to uphold them in the 
• other branch of its jurifdi^on, when they are brought 
dire&ly before it . 

THE 
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^r*"^ THE iffiARL, Denton. 

(Inilmce Court.) 

r*i3/ forfeited T^^^^ '^ * ^^^ f^** ^'^Bges, on a hiring of ceitasa 
i»y kiving tke mariners f<^ a run from the D^wns to Hull ; in 

h^ySht^y^ which the defence fet up was^ that the marinen had 

foK t!i^! quitted the veffel before the voyage ipecified in the 

contra^ was completed. 

The King^i AdvHOte and Laurmci.—TiM is a cale 
of much importance in prindple^ and particularly t6 
the Ihip owners of the port of Hull* It appears that 
thefe mariners were hired by the mafter in the Dcwtu^ 
for the run to Hull^ at twelve guineas per man, and 
that they were in h& only three days occujHed in that 
nav^ation* Whra the flup arrived in the HunAnt 
the port of Htdl was ioi lull Aat the veflel could not 
enter immedsately, and the mafter was induced to 
come to anchor in the Roadftead, near to the Old 
GarrHbn, where thefe men infifted on quitting the fliip, 
.M having completed thdr voyage. On the contrary, 
the owners maintain, that the mere anchoring in that 
Roadftead is not an arrival lA the port oiHuUi that, 
in £ij(&, veiTels Me often loft there ; and that a diftinc- 
tbn has always prevailed in the trade of Hull^ of not 
ptyiog wages until the ^eftl is aftnally within the 
port. Under ^ genera} principles of die maritime 
law, the legal eonfequenee of deTerticw, in wilfully 
quitting die iSnrtices of the flUp) b^re her arrival in 
port, is the ^nrfehmt of wsgw* The exiftence and 
expediency of fuch a law are fo generally recogni^, 

t tha» 
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«that it is unneceflary to enter into any argument on The 
that point. The cafe refolves itfelf rather into two ,... 
quelUons of faS. \Vhethcr an arrival in the Humbert '^^ti^* 
or in this Road fled more particularly, can be deemed 
in law an arrival in the port of Hull j fccondly, whe- 
ther thefc men did not wilftlUy quit the fervices of the 
Tcffcl without leave, and contrary to the cxprefs.no- 
tice given to them by the ovmers. On the firft point it 
is evident, ex vi termini j that an arrival in the Humber 
is not an arrival in the p6rt of Hull. None of the 
effeds of arrival could be attributed to fuch an 
anchoring, not in the port of Hullj nor even in the 
river of Hully but in xht Humber, It is certified 
that it would not have been a valid arrival for any 
purpofe of infurance, and that it was a known prac« 
tice in the trade of Hull^ not to confider the 
anival off this point to be an arrival in port. It is 
alfo pronged that the owners warned the mariners not 
.to leave the (hip ; indeed, the mariners themfelves of- 
fered to remit a guinea of their wages, or to hire 
others, which is an admiiTion that they had not dif- 
charged the whole of their duty. As thefe fa^is are 
eftabliflied beyond contradiflion, the Court will per- 
ceive the importance of the general principle to the 
trade of Hull^ and feel the neceflity of enforcing the 
provifions of the law, by pronouncing that thefe mtt^ 
have incurred the forfeiture of their whole wages* 

On tk^ 0tberjidey Swabey. — The terms of the agree- 
"Bscat in this osSt were lor a run from the Downs to 
HulL Thefe men made no part of the .original crew, 
but were taken up in the Dtnvnsj to fupply a mere 
eccafi(mal aiEftance } they weie no parties fu the fhip's 
Toin. T» articles* 
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Tine articles, and though the ori^uial crew might be obligedf 

Ll^-1- by the nature of their engagement, to affift in the un* 

^rfco^.*"' livery, it does not follow, nor docs it appear to be the 
meaningof theterms of their contraft, that therej)erfons 
fo picked up,{hould be detained forfuch purpofes« They 
were hired for a run to Hull } and it is no immaterial 
circumftance in their favour that, on their arrival in 
thiis Roadfted, which is about half a mile from the 
port of Hully the mafter thought that they were 
entitled to their difcharge, and exerted himfelf to 
procure their wages for them. There was no unwiU 
lingnefs on their part to have brought the veflTel intp 
port, but the port was full, and could not receive 
them. This was a circumftance entirely out of their 
.contenYplatioa at the time of hiring, and if it can be 
urged in any degree as fufTicient to pr^traft their obli- 
gation, it might be carried to an extent of evident 
injufticc, if it cojuld be fuppcfed that they were bound 
lo wait any length of time, in attendance on the veiTcl, 
wthout being entitled to additional remuneration* 
The zQ. which is imputed to th«m is certainly not 
to be claffed with ordinary cafes of dcfertion, fmcc 
they did not quit the veffel without the confent of 
the raafter, and were fupported in tbeir conftruc- 
tion of the contrad by him, who cannot be fup- 
.pofed to have been lanacqaainted with th« cuftdms 
of the port of Hull. It is not fuch an aft as can be 
held to draw on it the penalty of wilful defertion. 
On the oontrary, the terms of the contraft ard to 
be taken as fulfilled, fo as to entitle thefe men to theur 
whole wages. 
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Sir IVilliam Sc$it. — In order fo mamtaln a claim of ,, "^**" 
this kind^ a mariner muft proTc one of iv^ poiatSt %7c4!'' 
either the performance of the contrail, or that fome> 
drcumftance had intervened, which would equitably 
difcharge him from the obligation of the contract, and 
coutiimc to him the benefit of a legal and virtual per- 
formance. The prefent contraft was made by the 
matter in the Dtnvnsy for the advanlage of his owners, 
and if the port of Hull had not been mentionedi the 
conidrudion muft, 1 think, have been the fatoe, be- 
caufe it is not the Hu?nberj which may jn popular 
language be fome:imes called HuH, but the port 
which i$ to be underftood as the ferminus ad quern of 
the deftination, and as the place where the fliip is 
c}q>eddd to be moored in fafety. If Hull only had 
been defcribed, 1 think the legal interpretation muft 
bave been the fame. But the terms of the contra^ 
are the p&rt o/Hull^ which, it is admitted, and indeed 
canaot be deniefl, is hot the Humber. For the 
purpofes of the Cuftoms, the Number may, perh p«, 
be confidered as the port of Hull, but not for other 
purpofes connected with the general inter efts of navi* 
gation. k is, in fa£t, a place in which the veflel 
would continue to be very much e:$pofed to all the ac- 
cidents of the voyage ; and^ I conceive^ the fa^ may 
be as it is reprefehted, that infurers would not be 
releafed from their engagement by fuch an arrival* 
Sailors are not ufually difcharged there ; and it af- 
fords no inference to the contraty, that in this in* 
ftance the^a fiht had htm dlTcbarged^ as !g not 
tinufual on entering 8k river^ though fuch eti* 
trance is no termination of the voyage. That circrum. 

9 3 fta^o^ 



,28 CASES DETERMINED IN THE" 

' TtK ftance would not prove more than that the fea voyage- 

V| VAST 

was at an end ; which may be, though, if the port 



'^iYoa!^' lies far up the river, a river pilot may be ftill neceffary 
for the completion of the whole voyage* The obH- 
gation of mariners is for the whole voyage, in the 
river as ivell as at fea ; and if the port lies high up 

the river» a very confiderable portion of their ferviccs 
may remain to be performed in the river. On the firft 
point, therefore, I am of opinion that the claim cannot 
be fuppoFted on the mere legal grounds of the abfo* 
lute conclufion of the voyage. Then, to fupport 
their demand, we mufl refort to equitable grounds, 
and fee whether there were any juftiiying drcum- 
ftances which prevented their arrival, independent of 
any failure in performance of duty on their part. It 
is faid that the mailer gave them his confent, and 
therefore that this aA was not an z& of defertion^ 
which is defcribed to be the wilful quitting of the 
Ihip without the confent of the mailer. It appearSy 
undoubtedly, that the mailer did confent as far as 
he could ; but it appears alfo, I think, that he aded 
raihly in fo doing j and it is to be lamented . that 
he has, perhaps, been the inilrument of miflead* 
in? thefe men. He was unacquainted with the 
limits of the port, and with its cuiloms, and there* 
fore he ought to have been very guarded^ in the opi- 
nion that he expreffed. But had he any authority to 
confent, in oppofition to the declared will of the 
owners ?— Certainly not. He was not a perfbn inte- 
refted in the contrad, but a mere agent for the benefit 
of the owners. The owners themfelves came on 
board, and told the mariners that they had not arrived 

6 in 
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in port, and that they were not to be difcharged. The Th« 

mafter was but thdr reprefentative in making the '-, 

contraQ, and they had a right to infift on the fiill . 7'^"^ ^^^b 

performance of it. There was * a fuperceffion of 

the mafter^s authority, which, in ordinary cafes, 

where no owner appears, might be fufficient ; but in . 

this cafe, it would liot juftify the mariners, in oppo« 

iition to the owners, expreifing their dired prohibition^ 

and flanding on their legal rights. This excufe, 

therefore, will not be fufficient. The only other 

ground is, that the port was fo full that the velfel 

could not enter j though the men were wilh'Tig to go 

in. . That brings the cafe to this queftlon — Whether 

if a velfel cannot enter at the very moment when (he 

comes to the port, the mariners are at liberiy to fay, 

" Good bye to you, we are entitled to our wages *' — 

I am of opinion, that fuch condudl cannot be de* 

fended; and thit it could not be, till after fome time 

of jull expedation of the removal of the difficulty, 

that they would be entitled to their difmiflal. If a 

(hip cannot get in, (he is, on that very account, more 

in need of the fervices of the crew. If the facl be 

as it ia^Hated, that the port is too narrow to admit all 

velTels, it may be, in future, a fit foundation of a 

fpecial agreement; becaufe, though on one hand it 

would be too much to fay, that if the (hip can* 

pot get in the firft day, the men (hall be difcharged ; 

yet, on the other, it may be attended with great 

hardfhip to mariners ^o be detained, if the impediment 

is likely to train on for any confiderable length of time. 

It might, therefore, be a fit fubjed of private 

9gTeemcnt| as to this port, and Qthers under fimi- 
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lar cincnmftances. In this cafe it appears that there 
was no fuch profpefl: of a lafting impediment. The 
fhip did aftually ^ti In within a week ; and when 
it is confidered that thefe men were to receive twelve 
guineas each for the run; which had only taken up 
ibur days, a week'fi delay does not feem to be too 
much to fiaJl under the terms of fuch wages This 
fe, indeed, in/ome degree admitted by themfelves, in 
fhe ofTer which they made of money to procure fub- 
(litutes. On tl^e whple cafe, I feel hiyfelf bound to 
pronounce that JLhe veffel had not arrived, and that 
the circumflanccs ftat^d^ are pot fufficient to julti^ 
the mariners in quitting the veflcl, in direft oppofi* 
to the will qf their employers, \ will not lay it 
down indefinitely, that they would be bound to wait 
any length of time, but that, under the circumftan- 
?es of this cafe, they (hould have waited longer. I 
think the legal ^afe and the equitable cafe alfo, as far 
^ it is affed^d by legal conn derations only, is vcrjtt^ 
the owners. Adverting to the qiifapprehenfion that 
feems to havf pteyailed on this pointy f^^ng that it is 
a cafe very diffipront frqm mfLlicipus d^^rtipn, and thaf 
the mariners mi^ht: perhaps fa^ mifled by the maileri 
I "womI^ wiHi t9 reconiii\end their claim to the liberal 
confideratio^ of th^ir cpiploytrs. But the fentenc^ 
which I feci it my duty to pronounce is, that the ma» 
rirers havp fai'edin their cafv*, and that tlaey arc no( 
fntldcJ to their waees* 
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THE VREEDE, Ohlsen. >«.«t.,; 

fl04. 

'Thjs was a cafe of a ckiim on farther proof for a f»^»»»' ^ pro«r^ 
parcel of goods taken on a voyage from Amfier- xvAy^nif ..r proof 
dam to Bitboay and claimed by a merchant at Embden. 'Z!^'^^iTxl ' 
In ohjeftion to the furthei- proof, it had been con- j;;2cd? *^* 
tended, that no correfpondence had been exhibited 
with the confignee ; chat where the claimant appeared 
to be engaged in a trade not connedted with his own 
port, in either term of it, he ought to clear away the 
fufpicion arifmg from the increafed improbability of 
fuch a tranfaftion, by fliewing the meafures which h« 
had taken for the procedion of Kis intereds^ in the port 
of confjgnmenC» 

Judgment. 
§;r William Sr!?//.'~-The general rule has been, 
that where the fljipment is from the port of on« 
pfnemy to the port of another enemy,, a doable, cor- 
refpondence fiipuld be exhibited, becaufe there is a 
double intereft to be rebutted } where the trade is from 
the port of the enemy to a neutral port, (a) the cor* 
refpondence with the fhipper is all that is ufually re- 
quired ; and I fee nothing in this cafe that iliould 
induce the Court to dired a ftrifter proof that is 
iatisfaftory in ordinary cafes, Wiih regard to this 
particular trade, alfo, I think, the fufpicion is much 
weakened, by confidering that Spain is nor a country 
of much Ihipping, and therefore when the ordinary 
courfe of fupply is interrupted on the pan of ihe 
Dutcb^ it was not vei*y likely to bq taken up wholly by 
Spain J but might be luppofed more naturally to en-^ 
gage the attention of r.eutral merchants, 

Objedioa ovv^r-ruled — Reftitution* 

\*i) 9pai» wu at tit* tunc of this tnm&dion « neutral ftate. 

q,4 THE 
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Ot a neutral 

mercfljiiit. 



y«r ..A. THE CATHARINA ELIZABETH, Le Grajtos. 

J 304. 

P. firt-nrc |ya« TTms wofi a cafe of a claim for croods, as American 
vi.i . o atfc.^t property, on board a French veffel, againft which 

rhf u^'p^lry it had b^eii contended, amongft other arguments on 

the proof of property, that there had been a refiftancc 
on the part of the maiter that would expofe the whole 
cargo entruited to hi3 management to condemnation. 

Judgment. 

Sir William Scoit. — ^Thc circumftances of this cafe 
cannot, I think, be taken to raife the queftion • re* 
fpefting the refcue. The fliip was a French veflcl, 
and the mafter a French man ; therefore be his con- 
duft what it may, it would be the condud of 
an enemy, and not of a neutral mafter. The 
documents are in fome parts defective, and may 
on that account juftily a call for farther proof; but 
beyond this, that there is any ground for con* 
demnation of the cargo, in the condu& of the maC 
ter, cannot h^ maintained. It could only be the 
hoilile aft of a hoftite perfon, who was prifoner of 
V'ar, and who, unlefs under parole^ had a perfed 
right to attempt to cn-.ancipate himfelf by fei^ing bif 
own vefTtl. If a neutral n^cf/ler attempts a reDpue, be 
violates a duty, which is impofed upon him by the 
law of rations, to fubmit to come in for enquiry, as 
as to the property of thg fliip or cargo ; and if be 
violates that obligation l)jr a recurrence to force, the 
confequence will undoubtedly reach the p^-operty of 
his owner ; and it would, I think, extend alfo to the 
ponfifcation of the whole cargo cntrufted to his care, 
and thus fraudulently attempted to be withdrawn 
from the rights of war. With an enemy mafter, tlje 

ca& 
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eife is very diiferent : No duty is violated by fuch an' The 

Cat h % r t M^k 

i£l on his pzri—lupum auribus teneo^ and if he can elisablth. 
withdraw himfelf, he has a riuht fo to do. But a ~ "* 
material fad m this cafe is, that the mafler did not i»o4' 
attempt to withdraw this property j he feized ih^fljip 
of the captor J and not this veflll. The cafe being ^ 
clear, then, of that queftion, as to the refcue, it is 
merely a cafe for farther proof, and if the goods are 
ihewn to be American property, they mud be refloredt 



BOEDES LUST, Sybrand^. K^^^^ 

' 1804. 

THIS was the cafe of a claim given for property v«tionai cha- 
belongmg to perfons refuient at Dcmarara^ on a tetiicd in d w- 
fuggeftion that they were at the time of feizure, and XvI/poiMon, 
of adjudication, not enemies of the Crown of Great I'Jl^hXr^ihe 
Britain. d^<i.Ma,un. of 

On the part of the Captors ^ the King*: Advocate^ i^jh June, ia 
Swabey^ and Parfons. — This property was fclased 
19 ^^ayy 18 3, after the order £)r the detention and 
feizure of all Dutch property. *It is not averred oa 
the part of the claimant, that he fettled in Demarara 
during the time of Briiijh pofleflion, fo as to bring 
him within the range of the principle which the 
Court laid down in the Cafe of the Diana, (a ; Neither 
is it attempted to^be ihewn, that at the time of cap- 
-lure, the claimant had manifeHied by any overt a£t 
an intention of quitting the colony. Much property 
^l the fituation of this claim has been condemned iince 
the commencement of the war ; and it feems eniirely 
to have efcaped the Counfel and the Court, that there 

\ft) Supra, page 6pi 
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Ti»e was any ground for reftitulion. Such a claim is there . 
, fore not only unprecedented, but in oppofition to the. 

7»/v x4th, praftice which has prevailed, from which fome inference 
at leaft arifes againft the foundnefs of the pretenfioas on 
which it is built. It is now, however, brought forward. 
forfdlemn argument on this ground, that the claimant 
was not an enemy cither at the time of failing, or at 
the time of capture, or at the time of adjudication. 
With regard to the firll point, it is certainly not ne». 
ceifary that property, to become good prize^ fhould 
be the property of the enemy at the time of failing. 
If fo, every thing found upon the feas at the break- 
ing out of hoftilities, though belonging to the enemy» 
^ould be protefted, adiy. It is not neceflary that it 
fhould be the property of the enemy at the time of 
feizure ; for if fo, no property feized under embargo 
could be condenmed. 3dly. It is not neceflary that 
it fhould be 'the property of the enemy at the time of 
adjudication ; becaufe, if that could be maintained, 
the goods of all perfons who were enemies at the time 
of capture, but bad become fubjeds by cpnquefl be* 
fore adjudication, mud be reftored, which is contrary 
to the eftabliihed principle of the {a) Negotic en Zee^ 
vart^ the Danljttar African^ {b) and that whole clafs 
of cafes. It is, houcver, of lefs importance to dwell 
on this point, ftncc the fallacy of the pretention feems to 
lie in confounding ihe fa£l, and in conlidering the time 
of detention only as the time of legal capture. On th^ 
contrary, the firft feizure in this inft juice, being only 
provifional, the rights of war mufl be taken to have 
attached on the property, at the moment of aftual bof» 
tjlities againft Holland. The rights of his Majefly ac» 

(#) YcL L p» ic;. it) Ibid. 
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.trued at that inftant, and are not to be divefted by any Tie 
fiibfequent charader which the claimant may acquire. J*'^'\ ^^* 
If the original detention had been merely accidental, >/> i4ih» 
andftotarifingoutofanyprofpeftofwar,thi8changCQf. * ^*** 
character would have enfued as a neceOfary confequence 
of law. In the prefent caf , this converfion is more 
immediately pointed out by the dirtftions given by the 
Crown for the feizure. J he firft pofrcrflion was of a 
hoftile nature, and if the right of property remained 
in any manner in ambiguity, till the declaratioa of 
hoflilities, at that inflant the right of the Crown at- 
tached upon it, as upon the property of an enemy, 
and could not be divefted by the intervention of any 
change of charader that might take place previous to 
adiudication. On this principle, the cafes of riieNe* Uifupn» 
go tie en Zeevart^ and the Danhetar African j are pre* 
cifely in point. Th^ latter was ilill ftronger, fmce 
in that cafe the capture was not made till after the pro- 
prietor had become a Britijk fubjed by cafiiulatson. 

. On the other ^Jf J jirnold, Laurence^ and RAinfon. 
^-The plea on the part of the claimant is, that under 
all the circun^ftances of this cafe, he is entitled to reditu- 
^on. It may not be improper to (late briefly, ther-^fore, 
what the Situation of the Claimant was^ previous to 
the a£tuai Seizure, and what it is at this prefent time 
of adjudication. It appears that till December 1S03, 
the inhabita!!its of Demerara had continued ^iritijb fub« 
jefis, as the colony had not been before that t\a\^ fur^ 
irendered to the Dtiteh under the Treaty of Amiens. 
The property in (jiielHon was Ihipped in January and 
February 1804,' and was the produce of the cultiva- 
tion of the iiland during the time of Britijh pofleilion, 
^Iki flup failed in March, and was captured on the 



^^$ CASES DETERMINED IN THl 

Th« 19th of May J a month before the declaration of war 
psT. j^gj^j^fl. Hollarui. The property was neutral at the time 
Jm/j zith, of failing, and it would have continued neutral, if it 
' ^ had gone on to the place of its deflinaiion. At this 
prefent moment of adjudication, the claimants are be- 
come Britijh Subjects. At all the periods, therefore^ 
to which the averment of property is required to poin' 
in the affidavit of claim, and in the teft aiBdavit, the 
claimant may confcientioufly aver, ^' that it wa bis 
property, at the time of fai ing and feizure, that it 
would have been his proper 'y if it had arrived and 
been delivered at the place of dcftir.ation, that 
it now is his property, and that it d"d not, at any of 
thofe times, belong to enemies of the Crown of Great 
hr'iain^ or to perfons inhabiting within the territories 
of ihe enen.y.*' 'But ti.e effefk of this ircrment is en* 
deavoured to be avoided, by fubO^' uig in the place 
of the aftual feizure another ; onit of time as the 
time of capture, viz. the moment of the declaration of 
hoftilities. But hew does tlJs confili wiih the general 
unde: (landing of the pradice of the Court ? It can 
hardJy be doubted, that in the teft affidavit befjre 
alluded to, the obvicrus meaning of the terms is the 
fenfe in which they are to be underflood. The aver- 
ment of property, as there introduced, is intende4 
principally to negative the fuppofition of fraud or col- 
luiive transfer, fubfequent to the failing ; it is meant 
io cover the period of the voyage, and therefore in 
that indrument at lead the time of captute is to be 
taken fimply as the time of aflual feizure, and not 
conftruftively, and with reference to proceedings in 
this Court, or other fubfequent events. It may be' 
faid, that that inflrument is formed principally with a 
?^ew to captures in a ftatc of a^ual war, and there* 
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fbre that it will not apply to illuftrate a queftioii Tiie 
aiiling under embargo. But the opinion of the •'°'^' ^*^* 
Court has been already exprefled againil the fufS- Jufy^v^ 
ciency of fuch a conflruftive meanmg. Under the ' ^ 
old pradice, the form of condemnation ran '^ as 
*' enemy's property at the time offeixure and adjudim 
^^ cation.'* During the laft war, when it became ne- 
ceflary to apply the form to property feized under 
embargo, the Court thinking that the old form did not 
properly afpfy, and that the terms *' enemy* s property at 
^^ the time of/sizure/* could not be predicated of it in 
virtue of the declaration of hoftilities that afterwards 
took place, direded the form to be altered to ^' tbe 
property of per/ons now become enemes^* &c. Thjs 
* circundlance fhews at leaft that it was thought defira* 
ble that it fhould appear on the Records of the Courts 
that at one of thefe periods^ according to their obyioi^s 
meaning, the property was the prpperty of an enemy, 
. Indeed the fallacy of the argument on the other fide 
feems to lie in arguing, that becaufe neither period is 
feparatdy neceflary, therefore no one of them- is nec^ 
farym But fuppofe the fame reafoning fhould be carried 
on to all other timei, precedent and fubfequent, th^ 
the argum^t would be, that becaufe it could not he 
£ud to be neceflary to be fhewn that , it was the pro- 
perty. Ksi an enemy at any one precife moment, ther^ 
fiire it was not neceflary that it fhould have been fo at 
. any time whatever. On the contrary, it feems to haye 
ibeon. thought (undent hitherto in the adminiftration 
, of prize law, lo give the captws the chances of the 
tables, as it may be caUtd, fo that if at one of feveral 
. times, the property can be (hewn to belong to tbe 
enemy, it wquUl be fufficient; buty^ much has always 

been 
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The been required, and no cafe can be produced in wfiidi 

- - condemnation has paflcd otherwife. The cafes that 

Juh 24ih, have been cited by no means conttadift this affrrtion. 

In the Negotie en Leevart^ the declaration of hoftilides 

had been prevkms to xht failing of tbt n>effeU and the 

principle decided was, that the impreflion of enemy's 

charafter coiiM not be removed in tran/itu^ not cvca 

by an intermediate capitulation. In this cafe, up to 

' the moment when the veflel was feized, there had been 

no enemy's charader impofed, and if at that moment 

the cafe had been brought to adjudication, on what 

principle could it have bern denied that the claimant 

would have been entitled to reftitution. The Negotie 

en Zeevarf. therefore, flood on a principle which is not 

raifed by the fads of this cafe. The Danbetar Afri^ 

can flood upon the fame ground, fupported by the par« 

' ticular circumfianees preceding the late hoftiiities -with 

Holland. The flate of Holland was pronounced lio 

* have been hofiile at the time of failing, May 179J;, 

• and th^ exprefs words of the fcntcnce were, that the 
fitbfequent declaration of hoflilitied in September 1 795, 
as applied to the ambiguous flate of afiairs for feventi 
months preceding, muft be eonflrtied to have aretre* 
a£Uve operation. This conjliuftion was, indeed, juftlf 
raifed by the words of the declaration of hoftiKtki, 

'which began by neciting, •* that whei^eas^ fof f^eral 
months, the Trenth have been in pofieiBoit of MiUandi* 
2tc. Here no fuch flate of ambiguity had preceded. 
The relatioir of the t^o countries was a flate df cleir 
amity iilf the 1 6th of June, fo fuch a cafe, the equity 
of imerprefation reqtiires that whatever force is' givtfii 
to the ititerveAtion of temporary hoftiKties, not feft 
^e£k (ho aid be'aTcribed to the ftate of aniicy Infer* 

Tenin{ 
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fening alfo before adjudication^ to rehabilitate and t>»- 
reftdre the claimant to hi8 former friendly charafter ; j 

and fo material h this diftindion againft the application 7'^y ^^^ 
of the authority of the Danquebar Africalne^ that it 
turns the cafe in favour of the prefent claim, as applied 
to the circumftances on which it is founded. Becaufe 
m the fubfequent cafe of the Herjieldety ; a) when the (•) Voi. l 
Court came again to advert to the circumftances of the 
Danbefar African^ it obferved, *' that, in that cafe, the 
Ihip failed before hoftilities, and if the ftate of Holland 
had been ifi a clear and decided charader of amity tcv 
wards Great Britainj 1 ftiould have held, that the party 
would have been entitled to reft.tution, and to the be- 
Befit of the principle, that the national character cannot 
hi changed in tranfituy That iS, therefore, a direft 
declaration in fevour of this claim, that the claimant 
being dlearly in amity at the time of failing, not hoftile 
at feizure, and not debarred from receiving reftitu- . 
tion by the character of enemy at the time of adju- 
dication, may be confid€red as a perfon entitled to 
reftitution. The whole of the argument on the other 
fide depends on fixing upon one intervening circum- 
ftance, which, it is infifted, muft apply profpedlvely as 
well as retrofpefUvely to defeat every other confide- 
iration* Becaufe hoftilities have intervened, it is 
contended, that a right of war has attached, which 
cannot afterwards be divefted. But furely the equity 
of the principk requires^^hat if the intervention of hof* 
tilitles between aftual feisure and adjudication, can 
convert the charadler of the property, fo as to render 
it liable to be confidered as hoftile property, the re. 
turn of character to its neutral ftate, recurring alfo 
on the falne interiftediate period, ihould have the 
<#ffe£l of rcbalUitaPion^ and revcft the title of propeity 

and 
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Tke land the capacity to receive reftitution, which had beet 
' ouftcd only by conftruaion and by anticipation of the 
jtiif t4xh, rights of war. Such a latitude may well be allowed 
till the fentence of adjudication has found the fad^ 
and decided the charafler in which the claimant is to 
be confldered. Till that is done, all the proceedings 
arc inchoate only, and if the faft fails which they 
tend to eftablifh, they can have no cStSt to controui 
the change of circum (lances, and prevent the Court 
' from deciding upon them as they ftand in evidence at 
the time of adjudication. But farther, the whole 
argument on the fide of the captors is built on an, 
Jiruilion^ which, if it is admilted as to the point of 
time, why may it not be extended to the confiderauon 
of character alfo, and entitle the claimant to the be- 
nefit of all that conftrudive retfoning on which the 
principle of pofliminary reflitution is founded I llie 
inhabitants of Demerara may well claim the liberty 
of appealing from their political denomination at 
the time of capture, to their intention of remov- 
ing themfelvcs from the fituation of enemies, and 
of again incorporating themfclves with Great Bri- 
tain. This has been allowed to individuals in the 
<#) Vol. III. -cafe of Mr. Curtiffbs{a) and others, who have been 

in the country of the enemy at the time of capture. la 
thofc cafes it may be faid, thjat fome overt aft of «• 
moval, has been required. That indeed can hardlf 
happen in a cafe of a colony % but it is immaterialy 
fo long as fuch an intention can be ihewn to be fo 
connected with the contingency of war, as to havefoL 
lowed as a neceflary confequence on that event* The 
fituation and condud of the inhabitants of Dsmerara 
may well fupport fuch a comclufiosu In general de« 

fcriptioft 
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fcrintions of that fcttl eraent, it appear , that the principal Tht 
plantati >ns were, previous to me lait war^mthe occupa- 
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tion of Britijb planters from the other Britf/h iflands. jufy xa^^ 
During aconfidcrablepartof the laft war they were iden« * ^ 
tified with the Britijh empire, and may be fuppofed 
to have acquired affedions, conneftions, and habits^ 
which would lead them to put themfelves again under 
the dominion of this country, lliefe prefumptiond 
would indeed be nothing, without the fa£t itfelf. Bot 
the event proved them reafonable, and may be juiUy 
put in comparifon \frith any overt acl^ that can be re« 
quired or proved on the part of individuals. The 
war was fcarpely. known there till the middle of Augujl\ 
fo foon as the i pth of September j without the interpo- 
jSdon of any force, the ifland voluntarily furrendered 
to this Country, and the inhabitants became agaii) 
firitijh fubje£ts. On thpfe grpun4s alone, it might 
not be too much to contend, that the claimants 
^re entitjed to the b^efit of the Poftliminary prin- 
ciple. On the whole c^e it is fubmitted, that eiiher 
the ordinary technical defciiptipn of neutral cha« 
rafter, or the particular claim fpringing from tlie 
relation which the claimants bear to this country, 
as redintegrated Briiijb fubjefts, might be fuiEci- 
ent to fupport the reftitution of this pi-pperty. 
But the force of the pretenfions of the claim will be 
piaterially increafed, if it is confidered on thde grounds 
jointly, that the pcrfon before the Court has ?:omplicd 
with all the terms ufually required qf claimants tQ 
0iew themfelves qualified to reflimtion, both at the 
{ime of fdzure and adjudication ; thai they are more- 
pver perfons, who were almofl to the eve of capture 
JBritifif fubjeds, exporting the produce of Brifi/h cul* 
|)vacion, and (landing here at the time of adjudicaron| 
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The reffored again by their own voluntary ad, upon \ht 
w!!IILJ!!l ^^^ ^^ws of hoftilities, to their connexion with the 

Jy/v 24th, Britijh empire. 
XS04. 

. In reply ^ the Kin^s Advocate^ Swabey^ andParfons.^^ 
The affidavit of claim is introduced only to defeat frau* 
dulcnt transfers ; all the periods therein ftated may be 
fafely predicated in many inf lances, in which, not- 
withftanding, the property will be liable to condem- 
nation. Even of thefe periods there is one, at which 
the character of enemy moft unqueftionably attached ; 
viz. at the time of inftituting proceedings by taking out 
the monition. That aft is the foundation of the whole 
enquiry. The evidence introduced to fupport the pro- 
ceedings relates to the (late of things, at that time, and 
previous ; and to that time, muft be referred the retro^ 
fpedive operation of the fentence, which afterwards 
pafles. This would be the legal view in which the eflpefl: 
of a condemnation mufl: be confidered, if fuch a fen** 
tence were neceffary to veft the rights but it cannot be fo 
held ; a fentence of condemnation is a meafure of con- 
venience declaratory of the faft, but not eflential to con- 
^ vert the right of property, which accrues to the King 

jure belliy at the inftant of capture. Something has bee» 
thrown out as if at the time of capture this property 
might have been reftored ; but it is to be remen^bercd 
that the order for the feizufe of Dutch property iflued 
May the 16th, at the fame time with the delaration of 
• war againft France. After that order, it would have 
been the duty of the Officer of the Crown in this Court 
to have refiftedreftitution, vntil the condud oi Holland^ 
and her difpoiition, or power to maintain the relations 
of amity with this Country, during the war with 

Franciy 
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](rance^ fliould be more folly afcertained, and till iax- 
ther direftions of the Crovm on that point fhould be 
received. During the uncertain ftate of affairs be- 
tween this Country and Holland, the firft order for 
feizure was provifionally of a hoftile nature; and 
therefore after all that has been faid of the terms of 
the fehtence, there would be no impropriety if the old 
form was retained, and if this property was drfcribed 
as the property of the enemy at the time of feizure. 
But all the argument from the form of fentence fliewg 
only, that the Court is not bound down by any par- 
ticular form, but that it adapts the fentence to the 
ftate of fafts, as in the cafes of the late war, the fentence 
was altered, « to the property of perfons now become 
« enemies, ^c" The fubftantial- ground of enquiry 
18— Whether there was not fuch a hoftile chafafter 
in die firft feizure, and confirmed by the declaration of 
hoftilities, as would veft the right in the King, at the 
time of the commencement of thefe proceedings. At 
that momait there could have been no queftion as to 
the condemnation. The claimant could have had no 
perfonaftandL before the Court, and the property mufl: 
have been condemned. Since that time the proceed- 
ings have been deferred, to give all parties an oppor- 
tunity of teing heard ; but it would be very unrea. 
fonabic that the right of aftion fliould, owmg to that 
indulgence, be altered by the intervention of fubfe- 
quent events. To one queftion which has been mooted 
m argumcnt,~Whether in the cafe of a feizure before 
aoltibties, m which no proceedings may be fuppofed 
to have taken place during the war, the Court would 
proceed after the return of peace—The praflice of 
tae Court wiU affijrdan imfwerj form fome of the 
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cafes fdzed before the late war with Holland^ and fuT- 
pended by accident during the war^ the Court ha 
granted its ntonition, and permitted proceedings to 
be infUtuted and profecnted to condemnation flnce the 
return of peace* As to the cafes which have been 
conunented upon. It is impoffible to diftinguifh them» 
but to the difadvantage of the prefent claim. Thc^ 
aire (Irongcr in regard to time* The HerfielcUrvm 
taken before hoftilities, but after a fpecial invitation to 
all fuhjeds of Holland^ which ha& not taken place 
here. The didum in the Herftetder was fpoken o^ 
the DankeboTf vhich was not captured till after the 
claimaat had. become a Britijb fubjed ; yet in that 
cafe alfo, it wa9 held that the chara^er ^Quld QOt he 
changed in tran/iiu. 

Judgment, 

Sir fVilliam Scott. — ^This cafe comes on upon the 
claims of perlbns refident in Demarara before the. 
yffZXj and at the time of capture, and I cannot but 
iay that I am glad that the qu.eftion has been raifed* 
fince it may have the effed of putting an end to mucli 
uncertainty on the part of perfons who^ on varioui 
grounds, may think themfelves entitled to more fa* 
vourable cpnfiderations, than the rules of law pretcrfti^ 
for ordinary cafes. The claim is given for feversl 
perfons as inhabitants of Demarara^ not fettling ther^ 
during the time of Britijb pofleifion. nor averring aa 
intention of retiring when tliat pofTeiTion ceafed* They 
are therefore to be treated under this general view as 
Dutch fubje&s, unlefs it can be fhewn that there ar« 
any other circumftances by which th^y are proted^ 
It is contended^ that there are fuch circumftanqes^ at4 

that 
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that they are thefc : Tliat the property wat taken ill tu 

n r 1 « . . BoiDEi Lust, 

a Itate of peace, and that the propnetors are now : — ^ 

become Britijh fubjefts, and confequently that thia ^''iz^^ 
property couM not be cOnfidered as the property of 
an enemy, either at the time of capture or adjudicaii- 
tion. . Now, with refped to the firft of thefe pleas, it 
muft be admitted, that alone wbuld not protect them, 
becaule th« Court has, without any exception, con^ 
demned all other property of Dutchmen taken be- 
fore the war — And »pon what ground ? — That the 
declaration had a retfoaftive effed, applying to all 
property previoully detained, aiid rendering it liabte 
to be confidered as the property of enemies taken in 
lime crf'war. This property was feized provifionally^ 
an ad itfelf hoftile enough in the mere execution, but 
equivocal as to the ejSed, and liable to be Taried by 
fid^fequent events, and by the condud of the Govem>- 
ment of Holland. If that condud had been fuch as to 
^e<ibA>li{h the relations of peace, then the feisure, 2!^ 
Aough made with the charader of a hoftile feizure, 
would have proved in the event a mere tmhargo^ or 
temporary fequeftration. The property would have 
been reftored, as it is ufual, at the conclusion of cm*-* 
bargoes ; ^ procefs often reforted to in the pradice of 
nations, for various caufes not immediately conneded 
with any expedations of hoftility. During the period 

that this embargo laded, it is faid, that the Court 
mlglt have reftored, but I cannot aiTent to that obfer- 

valion } becaufe, on due notice of embiargoes, this Court 

is bound to enforce them. It would be a high mirprifion 

in this Court, to break them, by redelivery of pofleffion 

to the foreign owner of that property, which the Crown 

had direded ^ be feized and detained for &rther or- 

R 3 ders 
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The ders. The Couit afting in purfuance of the general 

1 — !!!' orders of the State, aad bound by thofe general orders, 

^^04!*"* ^ould be guilty of no, denial of juIUce, in refufing to 
decree reflitution in fuch a cafe, for it has' not the power 
to reftore. Its functions are fufpended by a binding 
authority, and if any injuftice is done, that is an ac- 
count to be fettled between the States. The Court 
has no refponfibility, for it has no ability to aft. 

This was the ftate of the firft feizure. It was 
at firft equivocal ; and if the matter in difpute 
had terminated in reconciliation, the feizure would 
have been converted into a mere civil embargo, fo ter- 
minated. That would have been the retroafltive effc& 
of that courfe of circumftances. On the contrary, tf 
the 'tranfaftions end in hoftilitv, the retroactive effeft 
is direftly the other way. It impreffes the dirett 
hoftile charafter upon the original feizure. It is de- 
clared to be no embargo, it is no longer an equivocal 
aft, fubjeft to two interpretations; there is a declara- 
tion of the animus, by which it was done, that it was 
done hofiili animo, and is to be confidered as an hoftile 
meafure ab initio. The property taken is liable to be 
ufed as the properly of perfons, trefpaflers ab initio, 
and guilty of injuries, which they have refufed to re- 
deem by any amicable alteration of their meafurcs. 
This is the neceffary courfe, if no particular compaft 
interA'enes for the reftitution of fuch property taken 
before a formal declaration of hoftilities. *No fuch 
convention is fet up on either fide, and the State, 
by direfting 'proceedings againft this property for 
condemnation, ha/fignified a contrary intention. Ac-* 
cordingly the general mafs of Dutch property has bcai 
condemned on this retroaftive effeft ; aad this pro« 

perty 
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perty ftands upon the fame footing as to the feizure. The 
for it was feized at the fame time, and with the fame —  

intent. There is no ground of diftinguifliing the ^ it^ 
time of feizure, between thcfe claims and formfer cafes 
of a fimilar nature ; it was a provifional feizure in 
all 9 declared to be hoftile by fubftquent events, acting 

in a reflex manner upon all the property then feized, 
and declaring it to be all enemy's property, unlefs 
fome circumftances can be fliewn to take thefe parti- 
cular claims out of the common operation. 

At the time of the declaration of hoftilities, then, this 
property flood exaftly on the common footing ; and 
the refult of any proceeding then pronounced, muft 
have been a fentence of condemnation : It lay open to 
the fame legal conclufion at that time,but the Settlement 
has iince furrendered to the Britijh arms, and the par- 
ties are become Britijh fubjefts ; and this, it is faid, 
takes off the hoftile eiFe£t, although it might have at- 
tached. This argument, to be cfFeftive, mufl be put 
in one of thefe two way§, either that the condemna- 
tion pronounced upon Dutch property went upon the 
ground that, though feized in tifne of neutrality, it 
could not be reflored only^ becaufe the parties were not 
*aw in a condition to receive it> or elfe, that though - 
feized at a time, that may to fome efiefls be confidere4 
as time of war, yet the fubjefls, haying become 
friends, are entitled to reltitution. This latter pofition 
cannot be maintained for a moment. It is contra- 
dided by all experience and pra£tice, even in the cafe 
of thofe who had an original BrHijh character. In 
the cafe of Mr. Whitehead j who had but jufl let his 
foot on the colony of an enemy for a few hours, but 
was pjroved to have gone there for the purpofe of fet- 

K 4 tling, 
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The t]mg> bh property was condemned, although at Vii 



time of adjudication he was again become a Britijb 
^JtJJ'*"' fubjca, by the furrendcr of St. Eujtatius to the Britijk 
forces ; and where property is taken in a ftate of hof- 
tility, the univerfal practice has ever been to hold it 
fubjed to condemnation, although the claimants may 
have become friends and jfubjeds prior to the adjudi- 
tation. The plea of having again b::come Britijb 
fubjefts, therefore, will not reh'eve them, and th« 
other ground muft be reforted to. That is equally un- 
tenable in point of fa£t ; for the condemnation of the 
other Dutch property proceeded on no fuch ground as 
the mere incapacity of the proprietors to receive refti- 
tu^on. It proceeded on the other ground, which I 
have before mentioned, the retroaftive cffedl of the 
declaration, which rendered their property liable co b< 
treated as the property of enemies at the time of 
feizure. The reafonings of the Court have been 
^ ibunded upon that principle. Property is, indeed^ 

frequently condemned upon the other ground of in- 
capacity to claim, where it is accidentally found in 
Britijb pofiefiion, before the breaking out of hofti^ 
Uties \ but where it is feized by an order of date, 
a6ling provifionally in contemplation of hodilides, the 
declaration producer fomething more than a profpcdive, 
future, perfonal incapacity to claim. It decides upon 
the charader of the piroperty already feized, and oft 
the nature and quality of the feizure. I am of opi« 
nion, therefore, that when it is aiTumed, that the 
capture is legally to be confidcrcd as made in time of 
peace, the argument legally fails, becaufe in all legal 
view of the matter, it is taken in hoftility ; it is ren^ 
dered enemy's property at the time of feizure, b/ 

the 
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the ncccffary and general retroa^on of the fuhiSs* TKt 

quent declaration of hoftilities. The whole founcja* J 

tion of the argument, therefore, is defe6livc in the ^''^/^j^^ 

fact. We diftiijguifli, it is tru6, as between the difc 

iferent intereds td which fuch prize enures^ whethet 

k is taken before or after the declaration. That is a 

inatrer of fubfequent and domeftic regulation^ but 

toot infiu. ncing the general quefbon of jmze. If I am 

kighc in this opinion^ it is quite unneceflary to difcufil 

xnany queftions which have entered into the debate ^ 

Whether the defeription of {Property tomes wittdn the 

periods of the teft affidavit or not, will be perfectly in^ 

material* Nothing is more clear to my apprehenfion^ 

than that the reference to thofe periods is not prefcribed 

OS the conftituent and . he diftinguifhing qualification of 

property, but merely for the purpofe of afcertaining a 

dearer view of the general h&s refpe£king that pra« 

^erty — ^For inftance, as to the firfl periods, the time of 

fliipment, no body can fuppofe, that the time of fiup^ 

liient can be there introduced for any other purpofo 

than that of bringing out the whole detail of fads, it 

bemg perfeif^iy clear that it is in no degree neceflary^ 

that it (houid be tneiny's property at the time of flup^ 

ment, to fubjed it to condemnation. It is equally 

immaterial to look to the ftyle of the fentence, for 

that has accommodated itfelf according to the difcre« 

tion of the Court, to correfpond with die fefts. Th* 

Court is under no neceffity of referring to any period 

of time, in the defcriptive language applying to the 

property or to the parties. If 'the Court is legally 

fiitisfied that it is Jiable to be ccmdemned as enemy's 

pioperty, there is no occafion to exprefs in the con- 

ftru&ion 
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The ftruftion of the fentence, the particular time at which 

BoBPis Lust, ^i f. , m- ' 11 

- the hability attached. 

7«/^24th, With as little effe6t can it be contended, that a 

Poftliminium can be attributed to thefe parties. 
Here is no return to the original charaftcr, on 
which only a jus pojiliminii can be raifed. The 
original charader, at the time of feizure and im- 
mediately prior to the hoftility which has intervened, 
was Dutch. The prefent charadlcr which the events 
of war have produced, is that of Britt/h fubje£b ; 
and though the Britijh fubjed might under circum- 
fiances acquire ih^jus poftliminii upon the refumption 
of his native charaQer, it never can be confidered 
that the fame privilege accrues upon the acqui« 
fition of a character totally new and foreign. A% 
to more popular topics to which recourfe has been 
had, I ihall leave them to their operation in that quar- 
ter, where only they can have a proper effed. It ig 
my duty, in the prefent cafe, to apply the principles 
of a law not very lenient. How far it may be pro- 
per to relax the rigour of fuch an application,' will be 
beft confidered by thofe who have more latitude of 
judgment, as well as a wider fphere of political infor- 
mation and knowledge. It may be fit in that uhimate 
and fuperior confideration, to refer flill farther back 
to the former condition of the Claimants, as Britijh 
fubje£ts, during a confiderable period of the late war^ 
and down to a time but fhortly antecedent to the fhip- 
ment of thefe goods. It may be fit to look to the 
affcdions and difpofitions of the colony ; though every 
furrender of war muft be legally confidered as the 
effeft of mere force. It may be fit to confider that 
the property belongs to thofe, who are now entitled 

14 to 
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to the charafter of Britijh rubjefts. Thefe confider- ^J^l^^^ 
ation^ may have their feparafe, or their united influ- __._—. 
*ncc upon that ultimate judgment to which the law re- ^'^\l^* 
fers the difpofal of property captured prior to hoftilities* 
They could only miflead me, fropthe execution of my^ 
duty, which is fimply to pronoimce that the property^ 
at the time of the capture, belonged to fubjefts of 
the Batavian Republic, and is as fuch or otherwife 
liable to ct)nfifcation4 ^ 



THE ,ABBY, MuRCHY. ^ juiv^t^ 

1804. 

^His was a cafe of a fhip belonging to Mr. Bawfoity ^^^^^ ^^ ^|^ 
zBHtiJb fubieft, that had failed fiom L/w/^^»/ ^"^""y'*"*^' 

m i* i -■ adv^ntute on- 

to the coafi of Africa^ on the nth September 1795, giintingbefat« 

with an ulterior deftination to the ifland of Demarara. j^i^M^Jtiu^j 
On the voyage to the WeJi^Indies, (he was captured "ff^;::^^ 
and carried into Martinique ^ and proceeded againft, '^ *»y <*^ ^^^^ 
firfl; in the Prize Court, but afterwards by libel, in the txigBtitijhbtfm^ 
Revenue Court of Admiralty, for a violation of the veffci.'*"* ** 
Navigation Laws. On this proceeding the veffel was 
condemned. On appeal it was found that the Vice- 
Admiralty Court of Martinique had no juiildi^ion, 
over an offence committed in violation of the Revenue 
Laws, in another illand. But ^t the time^when the caufe 
would have been remitted to await the iffue of the prize 
proceedings that had been inftituted, the Vice- Admi- 
ralty Court of Martinique was abolifhed. The caufe 
was now brought to the High Court of. Admiralty, on 
a fuggelUon that the fhip was fubjed. to condemnation 
in the Prize Court, as a Britijh ihip taken in a trade 
with the colony of the enemy. 

On 
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T^^ On the part of the claimaru, Laurence contended 

^ Thitf the Court had no jurifdidion — ^That the priac 
>/u a6th, fuit had been inllituttd and abandoned, and therefore 
^^ that it was on that point a res adjudicata — ^That as to 
the revenue fuit, that had been pronounced a nullity^ 
and therefore if it wae taken up again, it muft com- 
taience de ntrvo as an original fuit ; whereas the jurit 
diftion of the High Court of Admiralty, ais to the 
offences againft the revenue laws in the We/l Indiet, 
was only an appellate jurifdiSion. sdly. It was con- 
tended, as to the merits of the pri2e queftion, that it 
could not be deemed a trading with the enemy, fmce 

the fhip failed before the breaking out hoftilides againft 
Holland^ 3nd before the parlies could have any know- 
ledge of ttiat event ; and that at the fuppofed dme of 
arrival, Demarara had become a Britijh fettlement. 

Judgment. 
Sir William Staff. — ^The quefKon arifes on the pro- 
perty of Mr. Tkruofm^ who fitted out this veffel for a 
Voyage to Africa^ there to barter her cargo for flavest 
and then to carry them to the ifland of Demararaj at 
that time, a Dutch colony,* The veflel failed on the 
1 ith of September 1795. At that time, and until the 
dieclaration of hoftilities, which iflued on the 1 6th of 
tliat month, Demarara could not be coniidered as the 
colony of the 'enemy j it would be impofSble for mt 
to fay, therefore, that it- was an illegal trade at that 
time, as a trade to the colony of the enemy, becaufe 
there was no ftate of hoftility^ The order for the 
detention of Dutch property had paffed indeed, but 
that was an equivocal a£t, which might terminate ami* 

cably, and cannot be taken aa fixing on the party an 

intentioa 



HIGH COURT OF ADMIRALTY, ^j 

intention of trading with a declared/enemy* Soon after ^ n* 
the failing of the veflel, the declaration of hoftilities * 
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took place, viz. on the 1 6th of September 1795; and y «'i6ii», 
if the (hip had been taken on a voyage to a colony now ^ 

become an Enemy, the Court would have required it 
to be ihewn, that due diligence had been ufed to alter 
die voyage^ and to ^onerate the claimant from the 
charge of an illegal trading with the enemy. The 
veflel failed from the coafl of Africa^ in May 1796, 
and was taken off the ifland of Demarara^ after the 
furrender of that ifland to the Britijh forces, and car« 
ried to Martiniqw* There the proceedings were firft 
mftituted in the Prize Court, though, it does not 
clearly appear on what grounds ; during thofe proceeds 
ings a libel was given, as in a revenue caufe, the prize 
fuit was fufpended, and the fhip was condemned for 
a breach of the revenue laws. . The cafe came up on 
appeal before the Privy Council, where it was found 
that the former proceedings in Martinique were a timU 
Uty, as the Vice-Admiralty Court of that ifland had 
no jurifdidion over a breach of the revenue law^ 
committed in another colony. The regular mode would 
then have been to have fent back the caufe to the Prise 
Court, where proceedings had firft been inflituted, 
but that Court was annihilated. The cafe was therefore 
brought before this Court, as it has been done vbl two 
or three initances {a) of a fimilar naturcy where it has W .P»ciniert!% 
become neceflary to carry into cffeft the proceedings ^ ^^ ^ ^ 
of Vice-Admiralty Courts that have been aboli(hcd< 
It is now objeded to the claim^ that the party has 
flated himfelf out of court on two grounds : if!. On 
the ground of trading with the enemy if Detnarara 
yr^ a Dutcb coloity, and on the ground of an illegal 

imporiatioa 
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The importation if that ifland was ta be confidered as a 
Britijh fettlement* With regard to the firft objedion^ 
juy 26 h^ 1 conceive* that there muft be an aS of trading to the 
^ Enemy Country y as well as the intention. There muft 
be, if 1 may fo fpeak^ a legal as well as a moral illega- 
lity* If a man fires a gun at fea, intending to kill an 
EngHJhman^ which would be legal murder, and by ac- 
cident does not kill an Englijhman^ but an enemy, the 
moral guilt is the fame^ but the legal effect is differ- 
ent. • The accident has turned up in his favor — the 
criminal ad intended has not been committed, and 
the man is innocent of the legal oi^ence. So, if the 
intent was to trade with an enemy (which, I have 
already obferved, cannot be afcribed to the party at 
the commencement of the voy^e, when hoftilides 
were not yet declared), but at the time of carrying the 
deiign into effed the perfon is become not an enemy^ 
the intention here wants the corptu deliili. No cafe 
has been produced in which a mere intention to trade 
with the enemy's country, contradifted by the faft 
of its not being an enemy's country, has enured to 
condemnation. Where a country is known to be hof- 
tile» the commencement of a voyage towards that coun- 
try may be a fufHcient aft of illegality ; but where the 
voyage is undertaken without that knowledge, the fub* 
fequent event of hoftility will have no fuch effeft. On 
principle^ I am of opinion, that the party is free from 
the charge of illegal tradings Then, as to the other 
ground, there appears to me to have been neither 
intention nor aB. The former fuppofitioa of Dema- 
rura being a foreign colony, rebuts the intention of 
importing into a Britijh ccAxmy^ in a manner not 
authorized by law. Indeed the inftru£Hon& of the 
Biaflicr */ were to call at Demerarafor orders^* which 

orders 
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orders muft have been, net to deliver there according to The 
the firft defign, but to go elfewhere, fince tjie fads on 



vrhich the fpeculation was founded had entirely failed ; 7'y ^^^^ 
thofe fads being, that the colony was a Ditt^b (a) and 
neutral colony. There was in hO. no adual imporra. 
tion ; nor was this, as far as I can perceive, made the 
ground of condemnation in the Court of Martinique^ 
fince the fentence feems to have gone ** upon the a£k 
of failing without a Briiijh regifter." On both thefe 
points, therefore, I ^m of opinion, that the claimant 
is entitled to the reflitution of his property. On the 
firfl there was no illegal ad ; on the fecond there was 
neither intention nor ad. On the firft ground the 
Court would have expefled the party to have exone- 

(a) Since the decifion of this caufe, an obje£lion has been taken 
to the legality of a trade like the prefent, on the part of Brttlfh 
Mercbai^ts fitting out from Britijh ports (lave adventures in foreign 
bottoms to the colonies of foreign nations, as- being in breach o^ 
the regulations prefcribed for Briil/b trade, '^his objedlion has 
b<cn railed principally on the regulations of the 39 G. 3. ch. 86. 
— In the RamfJyche^ before the Lords, March 1 806, ftill refenred 
£br judgment, this argumeot was preffed. The reg^ilations of tne 
39 G. 3. c. 80. which forbid Britt/b flave fiiips to be fitted oqt 
firom other ports except London^ Brtftoly and Liverpool^ were fub- 
fequent to the difcuHion of this cafe $ and therefore the argument 
in its prefent form did not prefent itfelf. But fmce the trade ta 
the coaft of Afrka was thrown open to all Brtttfi) fubjeds, 5 G. 3. 
ch. 44. ^ 4. feteral afts of Parliament have pafFed for the regu. 
lation of ooTlateral points, as refpe£ting numhers^ and the forms /• 
It ohferved^ on landing in Britijh iflandt^ &c. &c« 28 G. 3 ch. 54, 
*9 G, 3. ch. 66. 31 G. 3. ch. 54. 35 G. 3. ch. 90. 37 G. 3. ch. 118. 
Ib all thefe a£tsy the terms of the provifioos feem to relate only 
to the regulation of a trade exclufively Briti/h, viz- To fhips clear- 
ed out as Briti/b (lave (hips, and deflined to Briti/b iflands.*»The 
(kmc modes of cxpreffion are preferved in the late a£^, 39 G. 3- 
A. 80. H the argument, as it now ftands» is f oftainabley it may be 
aquelkioD whether it might not alfo have been applicable to the 
^ptrati0& of former ads. 

rated 
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rated himfelf from the intention of trading with tk# 
enemy, after the knowledge of hoftilir es, if the oo» 
lony had remained hoftile. A^ the colony was not 
hoftile at the time of th^ fuppofed importation, I think 
that is not neceffary in this cafe, and I (hali decree tbt 
property to b(; reftored, on payment of th; caplxir^i 
expences. 



1804. 
Blockade of 

over-ruled^ 
CoDdemoatioo. 



THE ADONIS, Gottschalk. 

^His was a cafe refpefiing ^ yelfel captured on 
the evening of the 13th "July^ (landing towards 
Havre, eaft fouth eaft of Cape Barfleur, after having # 
been warned by one of the blockading frigates that 
Havre was under blockade. The excufe offered on the 
part of the mailer was, that the mate had afferted die 
land to be Englijh land ; that the mafter was doubt? 
ful as to that fafi*, and for the purpofe of afcertaining 
it^ had continued his courfe to\yards the land. 

Judgment. 
Sir William Scott. — ^In deciding queftions of this 
kind, the Court cannot but be fenfible of its own in? 
fnfliciency, on many occafions, to eftimate the foil 
efie£t of the various incidents of navigation, on which 
the exaft truth and juftice of the cafe may fi-equently 
depend;i Yet there may be fa^ fo fimple, and de- 
cided in their nature, as to remdve all doubt, and tp 
imprefs convifHon almoft with perfed certainty, h 
the prefent cafe, the deiUn^tion is reprefented to have 
been to Nantes ; the ffaip was taken very near Havrt^ 
which is obvioufly not a natural courfe to be purfued 
ibr Nantes; and therefore the mafter is neceffiuif 
laid under the obligation of estplaining his condtidf 
and of accoimting for the fituatiotf in which the M^ 
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•asfound* An excufe is offered; and the Court 
lias to determine, whether the reprefentatioo now 
given can be received as credible* The excufe 
is, " That on the day before they were taken, they 
liad been failing down the Channel^ and had feen the 
Englijb coaft ; that on the next day they faw a pro^ 
jeding land, which the mate took for the Start pointy 
whilft the mafter aflerted it to be the French coaft, an4 
ftood m to determine this fa&/' I will not take upom . 
myfelf to fay that fuch a miftake might not be poflible. 
It might happ(ai, that nothing Was viHble but a proh 
jefiing headland, and that the country behind was not 
•fo apparent as to fliew whether it. was French or Englijk 
iand. I fhould be unwilling therefore to lay ranch 
ftrdb oil diat nufiake, though it certainly does not apw 
pear to my apptehenfion to be a rery probable one. But 
there J6 one fad: on which I think reliance may more 
bkiy be placed, and that is, that after the (hip haA 
fyokm with an Engiifb frigate in the morning, and had 
tad an opportunity of receiving information, the fame 
couile was (till continued. The mailer fays, ** that 
ht could not clearly underftand frcnn the Engli/h cM* 
£cer what land it was.'' If a doubt ixifted iii IhIs 
ttbd, it is <imte impoffible that he ihould not have 
made more particular inquiry, in order to afcertaiA, 
&r the intereft of his employer, whether he was in a 
froper courfe for Names ; or, whether, he nught not 
ht near fomc other French ports, which he muft know 
to be imci^iftttd. This would have been the natitntl 
€ofidttft, if a doubt had really been ratertained ; and 
it could icasscely be queftioned, that the Englrjb fri- 
ftte was fuUy competent to give the neceflary infor- 
aatknu Mo applicatkfi of thialuad was Biade; b«€ 
WQU Y. t afttt 
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j^^]^ After the reflel had been brought to, and warned mlfae 

\s$tsmtw ith" ™^"™8» ^ f*^^ 3W the Englijh cutter was pmt of fight, 
i|««. ' flie was again put round to the French coaft, and was 
found in the evening by another Englijb cutter fteering 
a courfe diredly into the bay of Havre \ and when 
the mafter was afked ** how he came there,'* the only 
anfwer ii, *^ that he wanted to be better acquainted with 
the French coaft/* b that a fuffident reafon ? — or it 
not the conduft of this vdTel-fo entirely at variance 
•with all probability, and with all notions of common 
prudence, as to make it almoft impeffiUe, that the 
veflel could be brought into fuch a fituation, but for 
feme finifter purpofe* Even here again, I will not 
fay that it is abfolutely impoi&ble, that the niafta 
may have aCted in this very weak and foolifli manner, 
mmly through extreme indifcredon. But if the owner 
trufts his property to the care of fuch a perfon, he mud 
be held anfwerable in fome degree, for hie pruidience, 
as tH^Il as for his integrity. If the mafta has aftedia 
fuch a manner, as ciannot for the fafety of other calei 
be admitted to proceed fixim juftifiatde ignorance, his 
principal muft take the confequences of his impnidcase. 
The ezcufe fet up ia incredible in itCelf, and is prsfii* 
cally inconiUtent with the maintenance of the l)lock« 
ade, and I reject the claim* 

On the cargo ^ which was reclaimed fir ether feffinf 
than the owner of the Jbip^ the Kif^i Advocate coo* 
tendedr-^That the prefumption from the cqnduft of 
the (hip applied alfo to the cargo, fince it was not te 
be fuppofed that the mafter could have had any view 
•in the fraudulent deviation of which he now flood con* 
?i£tcd, but for the fervice of the ovner of the caigo. 

Oi 
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On ibe other Jide^ Laurence snd Robinfm^ contended aJw?!^ 
3liat the prefumprion, however ilroQg) was only a 



premmpdon of evidence which might be counteraOed tl^. 
by other proo£ That the mafter was not dejure tht • 
agent for the owner of the cargo ; and therefore diat 
the Court coald not find the iame latis&6tion in €0]i*> 
tludingthe claim of the proprietor on the principle of 
legal refponfibility, on which confidevable ftrefs had 
been laid in the fentence of the fhip. That, allowing 
the fuppofition of a fraudulent collufion , on the part 
of the owner of one part of a cargo, there might yet 
be other owners of other parts, who were not ac» 
quainted with the fraud, and who relied only on the 
general reprefentation of the voyage, and could not 
therefore be fairly precluded by the addons of other 
individuals, as creating conclufive prefumption againft 
them. From this confideration, it would appear how 
jonfit the prefumption arifing from the condufb of 
the veflel alone was, to be preiTed beyond its jufl rate 
as matter of evidence, or to work a peremptory con- 
dttfion in fuch cafes. — ^Judgment referved. 

On the next day^ Sept $tb. 
. Sir William Scott. — ^This is a cafe in which I have 
taken fome fhort time to deliberate, being unwilling 
to pre(a with any degree of unneceflary feverity, the 
effeft of prefumption againft this ckfs of cafes more 
ifpecially» becaufe it is one in which the principle of 
law, though unqu^ftionably built upon the juft ri^ts 
of war, muft be allowed to operate with fome hard* 
jDiip upon neutral commerce ; and becau£e it is a clafs 
(>f cafes, on which the Court has little authority to 
tefort tp, but hai^ to colled the law of nations from 
fiicb fovurces, as rioafon^ fupported in fome flight de« 
If (sa ^gret 
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A^^ii' fl^ ^'^ ^^ praftke of nations, may appear to point out 
In the prefent cafe, it 16 now to be aflumed, that tbt 



(S^*^ ' ^P ^'^^ taken in a courfe to Havre. I colled that 
from the ftrange and incredible account of the matter, 
which, I hate already fadd, in my opinion, cannot be 
true. It is to be inferred alfo, I think, that die matter 
was induced to make this deviation from f(Hne finiftcr 
mtehtion ; and I may be warranted to prefume, that 
all this would ndt have been reforted to, but ii| 
the fervice of the cargo. It has happened in other 
blockade cafes, that excnfes have been fet up from 
want of water and provifions, or from other occa* 
fions ; but when the Court pronounces thefe excufes to 
. be not real, a prefumption neccjfarily arifes that it wat 
for the delivery of the cargo, that fuch a fraud had 
been attempted ; (ince there is fcarcely any other ade** 
quale motive which can be fuppofed to induce a matter 
to hazard the interefts <^ his veffel ; the motives 
which ' he has affigned being demonftrated to be falfcr 
There is a prefumption alfo in fuch cafes, that this is 
done with the knowledge, and at the inftigation, of 
the owner of the cargo \ becaufe although it \% not an 
impoffible thing that matters may be guilty of barra« 
try, it is not a natural ccxidud, nor what b gratu* 
itoufly to be fuppofed. Thefe are, I thmk, juft infer- 
ences ; and the only queftion can be as to the tSx& of 
the prefumption arifmg from them, whether it ihaQ 
•xdude all contrary averment, or whether k ihsU 
Operate only as xbatter of evidence, in concurrence 
with other proof, as to the guilt of the intention. It 
m^dSi undoubtedly hind the owner ; but the qoseftioil 
is, whether it fliall do io prefumpiwily^ «r coruttiftvelyi 
and whether the party fliall be let in to prove a con* 
trary atentioiu I am of opioioo that he cannot I 

will 
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tall not fay that the hSt may not exift, that a maftet ^ J|||^^ 

fliDuld comout a barratry in a cafe of tliis kind ; bat — ^ 

I think myfelf juflified in holding that the own^ caa- ^'^'XtZ ^^ 

not be admitted to go into proof on this point, ott 

account of the fraudulent abufe to which fuch a ii» 

berty muft inevitably lead, fince it would be perfectly 

eafy at any time to fet up the pretence, and equally im* 

poflible on the other fide to deted it. For what would 

be the ordinary teft ? Letters fent to correfpondent^ 

elftwhere, and infurances — ^meafures v/hoUy in th« 

power of the parties, and capable of being made, at 

their pleafure, a complete recipe for a lafe traffic witii 

a blockaded place* When this confequence is duly 

weighed on one fide, and when it is confidered on the 

Other, what few inducements a mailer can have to go 

to any other port than that, ^t which his charter-party 

binds him to deliver his cargo^andparticularly to ablock^ 

aded port,itappear8 to me, that lefs injudice will be done 

by adopting this rule, than by permitting the freighter 

to diftinguiib, by external and collateral evidence, tim 

(leftination of his cargo from that of the mafler« 

It has been argued that the mailer is not the 
reprefentative of the owner of the cargo. Certainly 
he is not, to that extent, and in the lame dired man^t 
ner, in which he h held to be the reprefentative of the 
owner of the ihip. On that account, in fome cafes^ 
wbmre fads have ibewn that the intenticm of the owner 
was pure, the Court has given the party the benefit of 
this diilindion ; for inftancc, where the voyage begain 
|)efore the knowledge of the blockade, and where the 
ynailer, on being warned, has appeared to have been 
liftuated only by a perfcnal obilinacy and pcrverfenefs, 
}n purfuing his courfe to the place of his original diftioip 
Mon, That is a cafe where the intention of the owner ii 

s 3 admitte4 
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idmltted to be pure, vdiere notfimg ftands againft kin 
liminej wha^e there is no queftion of fad, whether he 
was confentient to the fraud ; and where, if he was 
a£fe&ed at aU» it could only be by the ftrid legal prin- 
dplty that affef^s the principal by the condud of 
his agent. Here the blockade was perfedly weU 
known to all parties at the time of ihipment, and 
therefore the queftion is raifed, whether the owner was 
not confendent ftt firft, and whether the condud of the 
nafter is not demonftrative evidence that he was fo. 
In my opinion the effeft of all juft prefumption is againft 
him ; iince there could fcareely be any inducement to 
lead the mafler to commit Aich a fraud, contrary to the 
inftru&ions and intention of the owner of the cargo, 
Confidering the infinite danger of admitting the fhip 
pers to diftinguKh their purpofe from that of the mafter^ 
I feel myfelf obliged to hold, that it is (Ufficiently proved 
that the fhip was going to a blockaded port, for the 
purpofe of delivering the cargo, and with the know* 
ledge of the proprietor } and that the cargo is legally 
intolv^ in thci fame penalty as the fliip. 
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voyage from America to the port of Hawt^ ia 
MsMTt^Eha violation of the blockade of Havrt^ 

pi a coQtin|ent 
diftinaUiMi at to 

fr/TJ'!S!?' JUDOMUNT. 

defeated bj tpe ^ r 

oMiMcy and Sir WHliom Scott.^^Thls cafe feta oflF with fome or* 

ir«r«l«e Jf tu cumftaoccs in tb^ ccsdudl of the claimant, which aft 

vaisii^, DOC 
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Bct entitled to the praife of a fair aiid ingenuotia pro* sihfI^o 

ceeding. It begins with this faA^that though the (hip 

was intended to go to Havre^ all the oftenAble papers '"^'stc^^ 
bear a deftination for Embden^ to which port the veflfd 
was not to go in any event, unlefs all the ports of the 
Channel fliould be in a ilate of blockade. It is im* 
poffible to maintain^ that it is a juft reprefentation of 
fuch a Toyage, *^ to defcribe it to Embden and a mavm 
ket ;*' when Embden was the very lad port to which' 
the veflel was to refort. Yet all the public papers are 
made out for Embden^ and it is only in private letters 
that a deftination to Havre is avowed ; with regard to 
which, it is to be obferved, that it depended very much 
on the difcretion and good faith of the mailer, whether 
the letters would be produced or not. In fome cafei 
it has appeared, that the mafters of American veflels 
have very improperly conceived themfelves to be under 
ho obligation to produce fuch papers, which they con« 
^6x1 2% private paper Si and as not belonging to the fhip. 
In all events it muft have depended very much on the 
good faith of the mafter, whether he would have pro» 
duced thefe concealed papers or not,andthereare,I think, * 
circumftances that fhew it not to have been the difpofi- 
tion of the mafter toproduce them in the prefent cafe- 
It muft be inferred, and indeed admitted, that the 
notification of the blockade of Havre had been re* 
cdved in America. To all the general rules of ob. 
fervance of a blockade duly impofed, the fubjeds of 
jimerica are undoubtedly bound equally with thofe 
of other cotmtries. At the fame time looking to 
the great diflance at which they are placed, and being 
unwilling to prefs, with any degree of hardfhip on the 
£dr convenicnGC of conunerce, the C'Ourt has held, 

i4 evea 
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•Noliiiotti. ^'^'^ ^cre the blockade of a port in Europe has bc« 

J— ~ — notified in America^ that the merchants of that Country 

1*1^4! ' might ftill clear out conditionally for the blockaded 

port, on the fuppofidon that before the arriral of the 

Teffel, a relaxation might have taken place* But at 

fo the line of caution to be bbferved in this date of 
uncertainty^ the Court has always ezpe£bed that the 

iiiquiry ihould be made at fome of the Britijh ports in 
the Channel. It pould not be* that fhips (hould be 
permitted to refort to the ports of the blockaded Coun? 
try for this information, finc^ ^very o^e muft perceivf 
that fuch a liberty would place it in the power of the 
imemy to determine the continuance of the blockade. 
The ports of the blockading Country are certainly th; 
proper pprty for inquiry ; and it would not be too 
much to expefi, that Uiis precaution (hould be note4 
]& the papers, and that it ihould be moft explicitly 
enjoined on the mafter and fupercargo in their inftruc? 
. tions, to obtain the information, that might be neceflfary 
to fix the deftination, at fome of the Britijh ports in the 
Channel. I muft obferve alfo, that there is lefs room 
for excufe in 1 his inil^nce, fince it is dated to hare been 
the univerfal impreffion in America^ at the time of fail- 
ing, thatiir^i;r^ was under blockade* There could have 
]t>een fcarcely a doubt as to any relaxation of the block? 
fule ; and therefore it became incumbent on the pardet, 
to iend out their veflel wiih more particular caution. 
The ihip failed, and appears, evidently, to have 

purfued a voyage for Havre^ not onlv by her 
courfe, but alio by a letter put pn board, at fea, 
by a French privateer, dircded for Havre de Grace% 
% few day<; before the capturct She was coming up 
|hp Channel toward* l^avre^ with 119 other port ?p« 

pafpntly 
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faicntly in contemi^^n. Another fa£k which bears ^J^ 
t ftrange and unfavourable appearance againft ^^ o^ ^ 
mafter^ is the reprefentadon which be has given of lftv4» 
what pafled between him and one of his Majefty*^ 
fiiips^ <^ that on being haded by a King's fhip, he an- 
Jwered tb^t he was cleared for Embden^ but was goin|[ 
to Havr^j if not under blockade, and that he wat 
permitted to proceed/' Could this have been the 
whole of that converfadon, or can this be a fair ac» 
(ount of it ? The lUng^s fliip, onbei-^g informed of an 
intention of going to Hav^e^ would have immediately 
^dorfed the ufual prohibition on the papers It it 
morally impof&ble that the converfation could have 
it»{^>ed flu)rt in this manner, or that the mailer (hould 
not have been warned againft proceeding tp Havrc^ 
and with very imperadve effeft. The other witneflfcs, 
who are the mate and the fupercargo, make no men* 
tion of Havre in their reprefentadon of this converfa-f 
don. According to them, the anfwcr was, •^ that they 
were bound to Embden.-* If their account is to be 
beUeved, it will very confiderably affeft the mafler as 
to his veracity, and will alfo fix upon him a material 
violation of bi$ duty, in not dating the whole truth of 
, )iis deftinadont But ^oes it not gp farther, and involvip 
thefe other witne^es alfo, as parties to the fraud, if 
they heard this reprefentation^ and did not corre^ it ? 
mor^ ffpedally) lince one of them is the fu^ercarg^f 
\be agent entrufted ^h the mamgm^nt of the car^i^ 
sod capable of seeding his employers with a legal rei» 
(ponfiUMty for his a&s. Theie witneiles are, I thinJc, 
tobe ta^n as inivy to the fraud on the Britijh cruiser; 
iR4 ^ 9WStWV^ iO i^j^c&B^ tiiff tru9 dcfi^don 

of 
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s*B?iiIiLi>iai. ^^ ^ voyage. Then how can the Court give citdk 
StptmUfAik • ^^ *^ fubfequent part of their reprefentation^ viz* that 
ilttf ^ they were afterwards met by another Britijh araizer, 
the Pluio^ and were told " that they muft not go to 
Havre i but that they might go to Fecamp \ that the 
mafter neverthelefs kept the ihip's courfe to tJavrey 
but that he was in a continued ftate of intoxication, 
and that it was the intention of the fupercargo not to 
have permitted him to go into that port«'* 

The mailer himfelf fays, that he was intoxicated ; but 
if fuch an excufe could be admitted, there would be eter- 
nal caroufings in every inftance of violation of blockade. 
The mafler cannot, on any principle of law, be permit* 
ted to ftultify himfelf in this manner by the pretended 
or even real ufe of ftrong liquors, of which, if // were 
a thing to be examined, the Court could in no inftance 
afcertain the truth of the fad. The' owners of the veflel 
have appointed him their agent, and they muft in law 
be bound by his imprudence, as well as by his £raud« 
As to the cargo, the fupercargo fays, ^* that he would 
not have fuffered the matter to go into ffirvrr,'* but 
he had taken no fteps to fuperfede him. It would 
be a dangerous do£hrine to hold, that a mafter in a 
ftate of intoxication might be permitted to go on 
ibr the blockaded port, and that the fupercargo fhould 
lie by, and then come and plead the intoxication of 
the mafter, and exculpate himfelf, by ftating a mere 
intention to difpoffels him, and to ftter another courfe. 
It was the duty of the fupercargo, and of the officers 
toncemed in the navigation of the ihip, to have, dif* 
poffefled the mafter of the command in fuch critical 
^umftances* Here was a veffcl duly warned not to 
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^ into Havre J yet the mafter in a continued ftate f be 
of intoxication refufiss to alter his courfe. I cannot '""***'"' 
think that it would have amounted to any culpable Stpttmhtr^^ 
a£fc of difobedience, or to any thing like mutiny, to '^^ 
' hare redded the command of fuch a mafter, in fuch 
a condition, and to have given a proper dire£tion to 
the voyage. Inftead of that, the fupercargo fuffers the 
veflel to proceed in this interdided courfe, and relies 
only on a fecret intention of his own mind, to difpofiefii 
the mafter before he a&ually got into Havre^ without 
being able to fliew any one ftep taken for that purpofe. 
JU)oking at the whole cafe throughout, and fecolleCt- 
ing always the fraudulent fuppreflioB of the original 
voyage, I am of opinion that, if the inftmdions had 
been much more clear, on the part df the owner^i 
than thefe are, they could not have been allowed to 
weigh ag^inft the aftual conduft of the mafter. It 
would be the eafieft thing in the world to put on board 
inftru^ons perfedly fmooth and unobje£Honable ; if 
tbey alone could be fuffident to exonerate the owner 
from the penalty attending the mifconduA of the ve£» 
fel, by imputmg it to the mere barratry of the mafter, 
there would be an end to all means of enforcing a 
blockade* I am of opinion that the owners of tht 
(kip muft be concluded by the condud of the mafter $ 
^d I think that the Interefts of the cargo are aUb im* 

!>licated in this a£t, and that the ihip and cargo art 
vbje(( to GondemiULtioa. 
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*// «"• LA FLORE, Ftts. 

1804. ' 

Joint Capture— ^^^is was a cafe of joint capture, on evidence chicflr. 
favour of a Dut involving z queition of law refpeaing the 

6eTnfln)gi^''^ claim of a King's Ihip, to ihare in a capture, made by 
to fopport''4"' the Trimmer privateer, on the ground ofbein£ injigbt^ 
' mmmmi t^fUndi. only, without an affirmative averment of the fad of 

joint chafing. 

Judgment. 
S/V William Sr«/f.— This cafe has been not irapro* 
perly defcribed to be a queftion of credit ; a chantfier 
which can by no means be faid to be peculiar to the 
' prefcnt cafe, fince it belongs afanoft univerfally to the 

whole clafs. No clafs of cafes is better fupplied with 
witneiTes on both fides, each fet generally fpeaking 
up to the full exigencies of their cafe. We find theni 
feeing not unfrequently over capes and headlands, and 
Ibmetimes over whole iilands, and fpeaking neverdielefs 
to filds fo feen by them, widi as much predfion, as if 
they were matters of the pureft and moil abfolute de« 
monilration. The Court has generally to perform thf 
4inpleafant talk of difcufiing the credibility of fuch irit- 
xiefles, and of deciding on which of the two accounts it 
can moft lafely rely. A queftion of law, however, has 
t>een introduced into the argument, on which it may 
not be improper for me, in the firft place, to fay a few 
words. It is obferved that the claimants, in joiBt capture, 
have only pleaded the kc\ng infighi^ without afferting 
that they were in chafe ; and it is contended, tba$ UU 
necejfarj U plead and prove that ibey were joint chafer t^ 

AS well as that they were inftibt. The m^inner in which 
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liie h€t» are alleged, vrould, I think, fcarcelr fup't)ort The 
diit obje£tion, becaufe it is ftated in the plea, that they 



were in chafe under the difadvantage of an altnoft entire Seftemhr «(by 

ddm, and a part of the evidence goes to fupport that 

hSi. But I conceive that the law is not correfkly laid 

down in this reprefentation^ as applying to the cafe o^ 

King's (hips. They are under a conilant obligation to 

attack the enemy wherever feen ; a negle£t of duty is 

]K)t to ^ prefumed, and therefore, from the mere 

drcumftance of being in fight, a prefnmption is fuffi* 

eiently raifed, that ihej are there animo capiendi. la 

the cafe of privateers, the fame obligation does not 

exift* The law, therefore, does not give them the 

benefit of the fame prefumption. Ships of this de* 

fcription go out very much on fpeculalions of private 

idyantage, which, combined with other confiderations 

•f public policy, are undoubtedly very allowable ; but 

which do Hot lead to the fame inference, as that vrtiich 

the law conftruds on the known duty impofed on 

Kmg's (hip$. A privateer is under no obligation to 

attack all (he meets, but a£ts altogether on views o£ 

private advantage. She may not be difpded to en^ 

gage in every conteft \ and, therefore, the prefmn^ 

tion does not arife, in any inftance, that (he nfrefenS^ 

amtM capiendi^ A contrary route j if proved, would 

defeat the claim even of a King's Ihip. But if no^ 

thing appears, cm one fide or the other, as to that 

b£liy the mere prefence would, I think, be fuffident 

to entitle the King's flup to the chara&er of a con^ 

ftru&ive joint captor. Having difpofed of the que** 

ition of law, I come now to compare the credit of 

the witaeiTes. - The witnefles whom the Court is ak 

ways dialed to hear in the firft ioftance, and «» 

Wlimk it gives' the greateft degree of credit^ are thofe 

of 
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Tbc of the captured crew. So much is the Court in Ae 
habit of looking to their teftimony^ aa the foundatfea 



^^*"%Z^ ^^* ^^ '^ decifion, that I believe there is no inftance, in 
which a claim of joint capture has been eftabliflied, on 
the evidence of the aflerted joint-captor alone, and 
for the reafon to which I have alluded, that there is 
fcarcely any csde, that might not be fo proved ; fince 
it is a matter of common obfervation, in caufes of this 
defcription» that many perTons, who are in general re- 
fpeds perfons of apparently good moral condufi, 
will, . from confidesations of private intereft, or from 
feelings of good fellowfliip, or from finular ideas of 
honour, not icruple to fupport at any lengths the caufe 
of thofe with whom they have been aflbdated. The 
teftimony of the capturedj it is true, may fometimes be 
liable to the imputation of being induced from vanity 
to reprefent the furrender as made U a Kin^sjbif^ ia 
preference to a privateer, in order to fave their crediti 
- and under an expefiation periiaps that they fliall re* 
ceive rather more indulgent treatment. There may 
therefore be fome little bias on this fide alfo, againft 
which the Co)irt will be on its guard ; though in the 
prefent cafe there is but little room for this vanity, 
fince it cannot be denied that the privateer was alone 
fufficient to effed the capture ; there was therefore no 
glory loft, no vanity to be faved. Making all due 
allowances, however, on this fide, the Court will lUlI 
£nd reafon to confider them as the leaft objeffionabli 
s witnefEss that can in fuch cafes be produced. It urill 
be unngccffary to travel through all the objedtions, that 
have been taken to the imputed contradiftiona in the 
evidence in fupport. of the claim. It will be fufficient 

to fay, that I think they are fatisfaftorily cleared smj 

o . bj 
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hf the obfervations that have been made on the other The 
fide« The depofitions of the three ^tneflcs examined . \ 

In preparatory all reprefent the Huffar to have been in StftmUf 6th, 
J%i/« In ordinary cafes, the Court looks \idth great ' "^ 
attention to their evidence. It is taken almoft imme* 
diately after the capture, and before the paflions of 
the witnefles can have been embarked in the difpute. 
Thefe all fopport the claim of the King's ihip ; . but in 
this inftance their teftimony has been expofed to fcHpe 
degree of dedu&ion, from the condud of the King's Ihip, 
in difpofleffing the adual captor, and taking the 
prifoners into their cuilody, a prance highly im- 
proper, and never to be mentioned in this court with* 
out an escpreilion of diilatisiadion. To have put fome 
perfon on board to take care of their intereft, would 
have been pelfe&Iy correfi } but to difpoflefs the a&ual 
captor, who is in fome meafure become the agent for 
the claimant, is on many grounds irregular ^ and it 
does, in this inftance, expoie the king's ihip to no 
inconfidorable disadvantage, from the objedion, that 
the witnefles who fpeak nioft effe&ually in their fa- 
vour, have been produced out of their own hands, and 
fpeak therefore perhaps under fome degree of undue 
influence. Amongft the ill confequences of fuch a 
.proceeding, may be reckoned, the irritation with 
which this difpute has been carried on to a plea, in 
which many things are introduced, to which I fhall 
not think it neceffiuy to advert. The main qucftlon 
Is, whether die Huffkr was in fight ? The three wit- 
iiefles vdio have been examined in j»^aratory, cor- . 
jcoborated by the teftimony of a fourth, the boatfwain 
;Of the veflel, ^ all depofe, ^^ tbatjhe was^' and with 

lomethipg gf ^umftuBCC detail<^ in their evidence,, 

which 
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ne which (hews, that dieir attadcn was ptrdcidaiir 
^ called to the hGt. Thcfc witneflea were perfons in 

Sifemhef M, u official Capacity on board the fiiip* and I cannot 
but aflent to the remark, diat they are. Sot . that 
teafon, entitled to rather more credit ; finoe the na« 
ture of their * employment, and the refponfibility of 
their fituation, would naturally excite greater attentioOf 
It would alfo afford more opportunity and ieifure, and 
call upon them to be more particular in the obfervationi 
^hich they made, that they might be enabled to gift 
a fatisfa&ory account of their ccmdud to their em* 
prloyers ; whilft the attention of others, in an inferior 
ftation, ^ould be more taken up in the fervice of the 
veffel, and in obferving the (hip which was mart im* 
mediately clofe to them. In fupport of the tlaim 4t 
the king's fliip, fbere 2tc Ae captain, the fecoi^ 
<aptain, the lieutenson, and the boaftfwain, of the 
taptured veffel, who are, I think, imticled to fome 
advantage m p^int of credit, aa the groundt idiidi 
1 have ftated« There is alfo a fpecies of evidence lo 
which the court is in the habit of paying great at- 
tention, the documensary evidence of the log-book ef 
the prize, which mentions ^^•tte Jigbt 4fA ftupmrif 
^^ in the mornings which appeared t$ be a frigaie^ 
An objedion I^as been taken to the order in whidi 
this entry appears to have been made ; but I haie 
examined the book, and do not find that there is aif 
thing to weaken the effedb of the inference which ii 
derived from it. Thereare then four witadfeS) aad 
{his record. Wliat is the evidence on the xribtr fid^ 
I'he teftimony of witneflet rsKiher mpre in lumte 
xertainly, from on board the prise ; but they ait 
fConu&on mariners, liable to the rciittito.^bPfcifatJ» 

4 that 
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that their credit is OH that account fomewhat dimi. , ^^ ' 
hiihedy beyond what could be attributed folely to mere 



hiferiority of condition. They are befides negative ^^'''JJ^ ^^* 
tidtneffes, rcfpefting whofe teftimony^ in bppofition to 
affirmative evidence, it is become a known rule of law 
hot now to be difcuffed, that they are, cateris paribus^ 
to be heard with lefs attention* Even tbey admit, that 
they had feeri the Huffhr^ and at the time corrcfpond* 
' ing with the entry in the log-book, arid although tbey 
did not fee her afterwards, fhe might poffibly be vifiblc 
to other perfons on board. There are befides five re- 
leafing witnefies from the privateer, who flate two &£ts^ 
one, on which they agree with the laft wimefles, in lay« 
mg, " tbdt tbere was nojhip injtgbt ;" tod a fecond, oa 
which they difagree with the whole evidence in the caufe, 
viz. as to the time of capture, •* tbat it was fhade at bal/ 
fajt twelve i*' whilft all the odier cvidtace c/earfyjbewi 
it to have been about three o'clock in the afternoon; 
Thisj I fay, is mo/t clearly Jhewn from the concurrent 
teftimony of the French witneffes, and the log-book 
of the captured fhip ; and if I cannot by my hand oxi 
that fa£i as a demonftrated fad, there is xio fa£t in 
the whole cafe on which any reliance can be placed; - 
The allegation given oii the part of the privateer^ ' 

nevertheless, ftates the capture to have been made ai 
halffq/i twelve. This affertioti is laboured, not only 
in the allegation, but aUb in the teflimony of thd 
releafing witnefles, and in tne privateer's log-book; 
Wheh I find this reprefentation contradi£ted by all the 
trench witneffes, even by thofe produced oh the part 
of the privateer, 1 cannot but confider it to be a grofs 
iniilake ; and one which throws no flight degree of 
colour over the whole cafe ; fince I cannot believe 
: voi. V. t that 
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, ^^ that it was fo immaterial a fa£k« at lead in the con* 

La FLOX.E. ' 



ception of the parties themfelves, as their counfel 
Sf ptemB,r €th, ^Qul^ flow rcprefcnt it. On the interpolation 
which is charged to have been made in the log- 
book of the privateer, I fhali forbear to obferve far- 
ther than to fay, that there are appearaiices, which 
alight induce a fufpiclon that fome alteration had 
taken place. At any rate, when I fee fuch groTs 
inaccuracy, oppofed to the combined te(timony of all 
the witnefles from the captured (hip, which is not to 
be fet alide on the mere evidence of releafing witnefles, 
I think I am bound to pronounce for the claim of the 
Huffar. The only remaining queftion relates to cofts, 
which I fhould certainly have given, if it had not been 
for the tonduft of the Idng^s (hip, in difpoflelHng the 
aftual captor of the prize. This is on many grounds, 
^ as I have already had occafion to obferve, a repre* 

heniible praftice, and may hiive led to a great deal of 
the irritation with which this caufe has been contefted* 
It may, indeed, have been the fole caufe of this liti* 
gation, becaufe, if the French wimefTes had told their 
ftory when produced by the actual captors them- 
Telves, there could fcarcely have been a foundation for 
the refiftance, that has been given to the claim of the 
Huffar. I am of opinion, that the king's fliip has 
in this condud receded from the right of cofts^ which 
otherwife would certainly have been given. 

On reconfideration, the Court direflcd the expeQ€ei 
Qia both fides to be deducted out of the proceeds. 
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THE 'charlotte, FoCKS, iij^^temtir yxh, 

^His was a qucftion refpeding a quantity of cop- svic^sfitrt^tf^ 
per in fheets. taken on a voyage from Stockholm copper in aiwt., 
Xo AiJijieriamy and claimed as the property ox mer« 
chants in Sweden. 

On the pgrt of the Captor^ tie King^s Advoeate con« 
tended — ^That this copper was to be deemed contra* 
band, more particularly under the terms of the Swedifb 
treaty (/?), by which the fupply of all manufaSured ^^^J^l%Q^ 
articles^ itnmediately fervingfor the equipment of fhipi ^^^* 
of war J was prohibited. By the certificate of infpec** 
tion which was now returned, it would appear " thai 
** one part of the copper in que/Hon was fit for the fheath- 
ing of fhipping — although the fame return ftated, that . 
another portion was doubtful, as to its fitnefs for that 
ufe, and that the remaining part was not Jit for thai 
purpofe^ The quality of thefe latter parcels, how* 
ever, will not be material, fince if any part is of the 
defcription of contraband, it will affeft the whole ihip*- 
ment, being the property of tt^e fame perfon* 

On the part of the Claimant^ Laurence and Swabef 
contended — That this was a queflion of confiderable 
importance to the trade of Sweden^ although the pre- 
fent quantity in difpute was very fmall^ not more than 
three tons. That it could not be fuppofed that the 
ftipulation in the Swedijb treaty was meant on either 
fide to prohibit the- exportation of articles of Swedijh 
{)Toduce, farther than the intereits of the belligerent 
Countiy were likely to be affefted by them ; that it 
eould not therefore be intended to comprehend any 
other copper than fuch as was fit for tj^e purpofes of 
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Thm war. That the certificate of the officers of the Dock-^ 

^^* yards did not ftatc any part of this copper to bepeculiarly 

$€ftt^<r 7th, adatpted to naval purpofes, but ** that the whole was fit 

^ for all the ordinary purpcfes to which copper is ufualljr 

applied.^ That as to that portion which was reported by 

them to be fit for (heathing of fhips, their opinion was 

not conclufive ; it would be proper to fet in oppofition 

to it a certificate which was now introduced from the 

aaianagers of the Swedijh Copper Company, dating, that 

this copper was peculiarly aflbrted for the ufe of cop- 

p<^miths ; that copper for fiieathing of (hipt was nevef 

ordered from them but of two (fpi^ified) dimenfions \ 

and that this copper was not fit for that purpofe; 

In Reply ^ the Kin^s Advocate contended — That the 
only queftion would be, whether this was ftyeet cop^ 
per {a)y or c'cq>per in a manufadured ftate, ferving for 
the equipment of fliips of war. It by no means ap 
pefared that the iheathing of veflek was the only navai 
purpofe for which the exportation of coppar was in^ 
tended to be prohibited^ fince it was ^n article ufed 
in various other branches of naval equipments. But 
if any part was liable to be confidered as contraband 
^ wpufd affed the whole quantity^ .The o|^oti of 
the Swedijh Copper Company was not prpduseidfJe^ as 
being not on oath } it was befides very apparent ho# 
little credit was due to it^ fince it averred that no part of 
the copper was fit for the flieathing of veflelsj aUhoi^ll 
ihi contrary was^now certified by the ofl^dal perfons of 
his Majefty's dock yard, to whom that queftioa had 
been referred. 

» • "  "  <  ia«>i— y^ I ■■III! 11 * ^ 

(a) In the treaty with America^ 1795, Art. 18. coffer infiaU 
^ fpecifically enumerated amongft surticles of contraband, ^^/ervmi^ 
JbnU^ to %U i^tpmcnf pf vefik." 
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JuDGMZNT, Tli« 

CllAH*^TTK« 

Sir William ScotL^-Af it is contended on the _ 

part of the Crovn, that copper in JbettSy though Sc^ternhfii^ 

not adapted to die fheaihing of fliips, is contraband ' ^ 
uilder the treaty^ it is a queftion that may be of con- 
fiderable importance, and one that I (hall certainly di« 
red to ftand over for further confideration. The de- 
cree which I am difpofed to make at prefent is, to con- 
demn tliat part which is reported fit for the Iheatfaing of 
veflels ; farther than that I (hall not go. In ordinar]^ 
cafes, the rule is, that one article of contraband quality 
ixrill afie^l all the parts of the cargo on board belong- 
ing to the fame proprietor \ but this is a new cafe, re* 
fpeSing the con(lru&ion of a treaty, on which a dif- 
ference of opinion may have been entertained. I (hall 
therefor^ not apply the old rule to this cafe, but dired 
the undifputed articles to be refbored. The other par- 
cels of copper which are reported to be of a doubtful 
quality, muft be referved for fiu-ther confideration. 



THE PRESroENT, Welles. '^'S'*'*' 

'T'his was a cafe of a (hip taken on a voyage fix)m Natianaichane- 
* ihtCapcpf Good Hope to Europi*, and claimed for '^^T^f^t^JZ^ 



Mn /. Elmftie, as a fubjcft oi America. It appeared [i^'^/*/^^'^^^ 
that he had been a Britijh bom fubjed, who had gone K«/»t, rejcded— 
to the Cape of Good Hope during the laft war, and had not*fu«ci3J** 



been employed as American Confui at that place. f«bftaotute4. 

Infupport of ibe claim^ Laurence and Robin/on con- 
tended — ^That the claimant was entitled to the mod 
favourable coiiftruftion of his cafe that was confident 
with the rules of law. That he was a Britijh bom 
fubjed, who had fettled at the Cape ; and though he 

T3 had 
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the had borne the charafter of an jfmerican Conful, whillt 
r- that fettlemcnt was under Briiijh poflcflion, it appeared 

ttftemhr 8ib, that thc Dutck Gmernment had fince rcfufed to admit 
him in that charafter, from which it might be inferred 
that he was confidered at the Cape rather in his hoftile 
Britijh chara&er, than as an incorporated Dutchman. 
That his veflel had been, during the year preceding the 
prefeat voyage, hired by the Eq/i India Company to 
carry ti*oops to India ; that fhe had been in that em- 
ployment recognized as an American veffel^ and was 
now coming in that charader, iti the fervice of Britijb 
merchants, under a licence from the Britijh Govern' 
ment. That the claimant was, betides, entitled to be 
confidered as a perfon fettled there, during Britijh pcf* 
fejjion ; and as affording evidence of an intention to re- 
move, fince there was a letter on board, written to his 
correfpondent at Emhden^ in which he directs him *^ to 
fell the fhip, and remit the proceeds to him in America^ 
where he hoped to be in a few months/^ It was 
prayed on this point that proof might be permitted td 
be given of his removal. 

 

On the other fide^ the King^s Advocate contended— 
That he could be no otherwife confidered by the 
Court, than as a refident merchant of a Dutch fct* 
tlement. This fhip failed fo late as March 18049 
nearly twelve months after the breaking out of the 
war, and left the owner ftill refident there in his 
Dutch chara&er. That there was no cafe in which an 
intention to remove, after a refidcncc fo long conti- 
. nued, for nearly a whole year after the breaking out. 
of the war, had been allowed to be averred, and 
no overt a£t of removal was aiferted to have takcq 
pla^c*^ 
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Judgment. The 

Sir William Scott.— Tht Cowt muft, I think, fur- ^""" ''^^ 
render every principle on which it has aSed, in con- ^'/^^'J^*^*'* 
fidering the queftion of national chara£ler, if it was 
to reftore this veffel. The claimant is defciibed to 
have been for many years fettled at the Cafe^ with an 
eftabliflied houfe of trade, and as a merchant of that 
place, and muft be taken as a fubjed of the enemy^s 
coimtry. The fhip was purchafed by him of an Jf m^- 
rican owner ; and ftill contmued to be documented as 
zn American vefleL It has appeared, I think, in 
other cafes, to hi the difpoiition of the Ameri^ 
can Government to confisr the privileges of Ame^ 
rican navigatioti on veflels occupied by their Can«- 
fuls in foreign ftates. That Government has, undoubt- 
edly, a perfed right to grant fuch a privilege for the 
parpofes of their own navigation ; at the fame time» 
that this country is alfo at liberty to apply, what 
we confider as the more conred principle of the 
law of nations, fo far as third parties are concerned. 
Some ftrefs has been laid on the fervices in which this 
veiTel had been employed, and in which (he was engag- 
ed at the time of capture, under a licence, which is 
faid to amount to a recognition of her Americcffi chja^ 
rafter. Any defcription that is given of her in that 
licence, muft depend entirely on the reprefentation of 
the parties, and if that i^ not true, it will not avail to 
affeft the principle of law, that would be otherwife 
applicable to the veflel in her proper chara&er« 
Such a recognition, as it is called, has never been a!« 
lowed to weigh in any cafe of veffels coming under a 
licence, whenever a queftion has been raifed as tQ 
the re^l character of the owner , or as to the b& of pro- 

T4 pcrtf* 
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Tii« perty. This circiunftance, therefore, is imnuteriaL It 

Va »gt n|r vf 

^1 1 is next faid, that the claimant is entitled to the benefit 

^*^'iiol '''*' pf an intention of removing to Philadelphia in a few 
months* A mere intention to remove has never been 
held fufficient, without fome overt a£l; being merely an 
intention, refiding fecretly and undiiUnguifhably in the 
breaft of the ps^rty, and liable to be revoked every 
iipur. The expreffions of the letter, in which this 
intention is faid to be found, are, I obferve, very weak 
and general, of an intention merely in futura. Were 
they even much flronger than th^y are, they would 
not be fuf&cient : Something morq than mere verbal 
declar^tio|i> fome folid fa£t, ihewing that the parry is 
lit the zSt of withdrawing, has always been held ne^ 
ceiTary in fuch cafes. Nothing of tluit fort is averred* 
The Court is therefore vender the neceffity of confi- 
(dering this gentleman as a merchant of the enemy's 

country, and of pronoimcing th^ flnp^ as his property^ 
feb|c ^ condemnation^ 



^^^ THE CHARLOTTE, WiT-r, 

Ifnttintereftyin ^ n ^ t t_ c 

virtue of a fciz- 'Vhiji was a cafe of mtereit, anerted on the part of 
prillTe (hip^of . his Majefty's ihip the Euridice^ in a capture made 
heV^hldu by the hired armed revenue cutter the Duke of Tori^ 
Ki'og'VSifp- <^^ ^ fuggeftion that the cutter was placed under the 
the ha of her copimand of the Euridice. and was to be confidere4 
roc mxde our. aS(j| x^^ a^tacbe^ tq that ycSi^ 

CondemiiAtioo. ' « . 

as drottty ih« 
mafter of tho 
priyateer not 
teiii| pa boafdi 
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On fbe part of the Admiralty. — It was fubroiltted, that , Tiw 
the Cutter was put under the r. >nimand of the Euridice^ ^"^ *' 

OS a fupeiior veflei on the fame ftation, but th)it flie Sept. loxh, 
was not attached as a tender. That the capture was 
made whilft the niafter was not on boards and therdbre, 

that the Prize muft be condemned ^ a droit of Ad- 
imralty, 

JUDOMENT. 

 

Sir William 9i:^.~-The qiieftion which arifes.on tfai^ 
x^pture of this vefTel is, viz. Whether the a&ual captor 
can be confidered as commi^ned^ and as cornmiffionid 
tnfuch a manner as to entitle the King's ihip to take 
an intereft in the pri^e. The capturiuig ve^el was a 
revenue cutter, and, according to the practice of the « 
prefcnt and laft war, comnuffioned with a letter of. 
marque. The policy of employing fuch vefiels in thia - 
planner is» I believe, a modem ufage, arifing out of 
the exigency of the public fervice, which has particu- ' 
larly required the ufe of fmall veflels of this kind. - 
They, have been allowed to take out private commii^ 
iions, and if thofe connniflions are properly executed^ : 
they vnll enure to the benefit of the parties till they are . 
fuperfeded ; and I am not difpofed to think, that the 
employnient of the veflei in the manner alleged woul4 . 
have the effed of fuperfeding thgt comipiflion, I( 
happened that the mafter 4nA not on board at the time 
of capture ; and on that account qo claim is made for 
the veflei herfelf, but for the Euridicey as the vefiel tQ 
vftlx^ flie 18 reprefented to have been attached as a ten* 
ibr. It is faid that flie was commanded by a lieate* 
|iant of the Euridice ; biit by what reafoning that can 
be mad^ out I am at a loft to concdye, fince it appears 
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Tbc that every order was addreffed to the inafter, and there 

h -^ is no drcuinftance appearmg that leads to a fiippo(itu>n, 

^'^tio^^' that there was any fuch perfon as the lieutenant of the 
Euridice^ on board. The claim for the King's fhip 
is given, in virtue of a feizure faid to be made 
by this veifely as a tender \ and in order to^fuj^rt 
that averment it muft be ihewn, either that, there 
has been fome exprefs defignation of her in that 
chai-after by the orders of the Admiralty, or that 
there hsos been a conftant employment and occu- 
pation, in a manner peculiar to tenders, eqiiivalent to 
an exprefs defignation, and fuificient to imprefs that 
charader upon her. The former fpecies of proof 
would undoubtedly be mofl defirable, but no fuch 
defcription by the Admiralty is averred. She is not 
defcribed any where as a tender, in iermims. Then 
what is there in the mode of employment ? • I fee 
nothing in the orders to diftinguifli her from any other 
^ fmall vefiel that might be aflbciated with a King's fhip 
to aft under fuperior cqnunand, but not as a tender. 
I am of opinion, therefore, that there is no fuffident 
foundation to induce the Court to confider her in the 
capacity of a tender {a). 3he is not fo recognized m 

{^a) Since the decifion of the Coi^rt of Admiraltj, in the cafe of 
the Mdomanef Colas f fupra, page 41 , againft the competency of 
King's- fhipty on borne Jhtitons to conftitute or mdopt tenders manned 
from their crew, to be a part.of tlfeir force* authorifed under the . 
original commiflion of the (hip^ to take prizes for the benefit of the , 

King's fhip. — A« iimilar queilion has been difcufled before the 
Lords of AppeaJ, as ^0 the effeS of fuch a praSice in' the W0 

JfuHes^ on the claim of tho Ahergawimy to (hare in the capture of 

Curatogf in virtue of the prefence and co-operation of a ten4er . 

fo con/Htutedy and fent out to cruize by the captain of that fhipf 

urithout the interxentioa of any public' authority. When the 

Court of Appeal decided againft the claim.— The iflsuid of Ci/ratoa 

and its dependencies^ Lords^ May 41 iSoj. 

tennd 
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terms by any authority proceeding from the Admiralty; 
neither i$ the nature of the Jervice impofed upon her 
fuch, as to induce a fuppofition that (he muft' hare been, 
fo coniidered by the Admiralty. As the matter was 
not on board, the legal intereft in the capture will not. 
enure to the private captort imder their commiffion ; 
but it mud be condemned as a droit of Admiralty, 
taken by non*commii&oned captors. 



THE LIESBET VAN DEN TOLL, Heest. 



Oitd^er xothp 
1S04. 

2latiooai chanc* 
occu- 



^His was a queilion reipe&mg the national charafter ter ffpm 

of a fifliing-adveiiture, carried on by a native Shlll'g tJad *of 
Dutchman^ who had befcome by domicil a fubjeft of ftifuUoD. 
Pruffiay and had purchafed the veffel, formerly a Diitch 
veflel, in February^ at Embden. It appeared that he had 
fince been employed in fifhing off the Dutch coaft, hav« 
ing fold his cargoes to Englijh fhips, and having once 
or twice reforted to Dutch fertsy not for the purpofe of 
felling his cargoes, but merely to procure bait. 

Judgment. 
Sir William Scott. — ^It appears to me that this cafe h 
very favourably diftinguiflied from that (a) of yefler- 
day, where there was reafon to believe, from the evi^- 
dence of the mate, that the mafter had delivered his 
cargoes in Dutch pons ; although that drcumftance 
was altogether fupptefled by the mafter in his depo* 
fition. That fad, connedied with the original character 
of the veflel, and of the mafter, feemed to the Court 
to amount to a cafe of Dvtcb occupation^ and the veflel 
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(a) Jange Jerocm^ Krom, condemned 9th Oa<fiiriioj^ 

9 wai 
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Tu was on ttiat ground condenuied. Here the occupadoa 



LlltSfT. 



is certainly much ilighter. It is not denied, that a 
oa^^oth, native Vrujfian might have engaged in fuch an adven« 
^^ ture, withcmt drawing on himfelf the confequences of 
a Dutch character. He might unquefUonably have re* 
Ibrted to the t)utcb coaft for the purpofe of fiifaing ; 
as it is ihdeed not unufual for fiihermen to frequent 
very diftant ihores; Then the only queftion will be, 
whether this man» being a native Dutcbman, and 
a Priiffian fubjed by domidl only, but of feven 
years continuance, and not having recently taken it 
up for any pufpofes conncded with the prefent war^ 
would be diflFerendy affeded by^this employment* 1 
am difpoftd to hold that he would not» It was Open 
to him to go to the coafts of Holland to cirry on his 
fifhery in his Pruffian chamber; he was alio at Ii« 
b^rty to fell his cargoes at fea^as he appears to have done, 
in every Inftance, to Britijb vefiels, who have lately been 
very numerous on the coafts of Holland^ and might bo 
ezpeded to fumifh a good market for commodities 
of that kind. The only circumftance that qm raife 
a doubt is, that he appears to have reforted to the Texel 
fqr bait. It it faid that this, though in itfeif a flight 
circumflance, affords no immaterial indicadon of the 
Dutch chara&er, and of the Dutch on^n of this enw 

ployment; But I am not prepved to fay that this cir<p 
cnmflance alode, unconnected with any habits of 
delivering his cargoes in the Dutch ports, will be 
fufEcient to affed him with a Dutch charader. To 
hold otherwife would, I think, be to prefs the dodrine 
of occupation rather too tigidly, againft a clafs of 
cafes f^hich has ufually been very favoufably confi* 
dered, and trc^cted with peculiar lenity and forbear* 

Reftitutioa* 
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THE COMET, Adams, tea^ioch, 

^tits was a cafe of a Britijk veifel, that had bedl Condemmtioa 
captured by the Fremb^ and fold m a S^anijb ISc'elmy It 
port, after a cond«amation had pafied in the Courts ^ei^/2!^ft!Lr 
of France4 ^"^j^ -*^ ^^ 

\ hibiironon th6 

On /Af //ift of the Capiirt^ thi Kin^s Advocdti JJl^wuntry at 
tontended— That the prefent cab was diftinguifli- I^J'^f^ 
able from the Henric and Maria (a), by this circam* ■ff**.'^ '*»« ^ 
ftance, that the Govemmcnt of Spain had a&ually ©f /*»«*» p'^o***' 
prohibited the fak of veflels fo Situated in Spanijh ports, proved. 
That all the reafoning which was drawn from the ac- Jol f ".^j^ 
quiefcence and faadion of the neutral ftate, in former 
cafes, would therefore £til, and that &is muft be con« 
fidered as an illegal transfer.: 

On the fart of the Claimant it was faid. That the 
]^rohibition alluded to had not iflued till after the lab 
of this veficL « 

Judomikt; 

^/r WiUiam &««.— There is, f think, abWan« 
evidence to fboW that the argument raifed on a fup^ 
|>ofed contravention of the Spanyh law is not founde4 
on hSu The fale pafled by public au£Uon, which would 
fcarcely Itave' been going on after f(ich a practice, ha^ 
been prohibited by prodamation^ There is, befides, 
the cenificate of the Britijb Confnl, ftating the pro- 
hibition to have been ftri^fequent to this fale.> It will 
therefore not fall within the range of the prindjple oir 
whicb the ^indioa has been raifedi Stripped of 

ihi* 
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The this circumftance, the cafe comes exaSly under the 
authority of the Henric and Maria, in which this 



^^IslV"'^' Court pretty ftrongly intimated its opinion, as to the 
corred principle of law, at the fame time that it found 
itfelf bound by the current of former praftice to re- 
ftore. That cafe has, I underfland, been argued be- 
fore the Lords of Appeal, and is now waiting for the 
Judgment of that Court. Till the opinion of the fu- 
perior Court is ^prefled, I ihail adhere to the fame 
courfe of dedfion, and reftore the veflcU Expenccs 
prayed, not given. 



oa^r inht THE APOLLO, Karsdadt. 

Blockade of ^H IS was a cafe of a ihip proceeded againft for a 
^e/l^";:^'"^" breach of the blockade of Dieppe, after hamg 
S^ul?i"the mode ^^ ^^^ Warning noted on her papers. In the dcpo- 
cf taking ihc fitions, the mailer and all the other witncffes appeared 
tioiii— contra- to hive faid, ** that the majler on being warned, de* 
laiMd! ' clared that be was bound to Dieppe, and could net ff 

any where elfe^ and that if he could obtain a iair 
"vdnd, he ihould rim into Dieppe ','* and his condu& 
was reprefented as conformable to this declaration, in 
hovering on the coafl of Dieppe. An affidavit was 
ixow offered on the part of the mafter, coqaiplaining 
that his anfwer to the interrogatories had been ihcoN 
re£Uy taken ; and that he had never made fuch a de« 
claration, or entertained an intention pf g<Mng into 
Dieppe^ after the warning. 

 

0» 
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On the part 0/ the Captor, the King*s Advocate ob- The 
jeded to this affidavit being rcceired, obfcrving, that _ 
no notice had been taken of any fuch mifunderiland- oa^Ur %i\h^ 
ing till the 6th of OSober^ a few days before the hear* ' ^ 
ing ; and that it was not entitled to credit. 

JupOMfiNT. 
Sir William Scott. ^^-^Tht firft queftion which. I have 
to determine is^ how far the depofitions can be takea 
to contain a true reprefentation of the hSi%. If they 
cannotj the Court undoubtedly will be under the 
neceffity of reforting to fome other fource of infor- 
mation. An affidavit has been offered on the part of 
the mafta*, complaining that he has been very greatly 
mifreprefented in thefe depofitions; but I am of 
opinion that this complaint comes in a maimer which 
does not entitle it to be received by the Court. It i$ 
a very lenient mode of adminiftering juflice, that pre* 
vails in thefe Courts, to take the evidence^ in the firft 
inftance, only from the capturedj who are produced, 
in the prefence of the agents of the parties, before 
the commiffioners and a£luary, whofe duty it is to 
fuperintend the regularity of the proceeding, and to 
proted the witnefles from furprize, or mifreprtfeat* 
ation. When the depofition it taken, each fheet is 
afterward^s read over to the witnefs, and feparately fign* 
ed by him, and then becomes evidence common to 
both parties; it being very rarely permitted to the 
captor to produce any evidence* The principle, 
therefbre, on which the evidence is conduced, is as 
favourable to the claimant as it can poffibly be. If 
any of thefe precautions are omitted, it would be com- 
petent to the party to complain immediately, and if 
Jucfa a complaint was regularly made, it would be-* 

corae 



i 

tfte come a duty molt prefling on the cdnfcience of th^ 
Court, to inftitute the moft accurate enquirf into the 



' Offf^tr xub| pounds of fuch complaint. In thk tafe nothing of th^ 
^^ kind had been done; but when the caufe is opened, and 
the depofitions are read, then fonaething is produced in 
the form of an affidavit, which is to have the effed of 
overruling all the evidence that has been taken in the 
folemn manner already defcribed* I think I ani 
bound to rejeffc this affidavit in Mo^ and Z cumot but 
confider it as an unjuft imputation (a) on thofe who 
have the fun£tibns of the Court,^ for the purpofe of 
taking the evidence^ delegated to them. Then I 
am to confider the cafe on the reprefentation which 
the matter and the other witneffes hate given. R 
appears that the veflel (ailed ignorant of the block- 

li) ty Nottis. ^ wbieh had been impofed on the port of Diefpe{b) 

tttite yx\k Aug, 

iSo4* . 

(m) On It fttbf«quent day, in answer to the lotimatMihi' which had 
Been dineded by the Ceurt to be conteyed to the Comauffionen waA 
jLj£tu»ry,hdhrtvfhom thedepofitioniwcretaken»of the charge made 
itgainft their prooeedingt in the mafter't affidaTit, ii wm mtnimei 
l>y tie King's MvocaU that the interpreter, Mr. Mofes Hart/ had 
made an affidaTit^ ftating ^ that he had been twenty years emfHofti 
at .German interpreter, under the comniiffloneft of the Comt at 
Pbrtfmouth, and that he had poflcfled a competfnt knowledge of 
the German language, from being bom a Jew in Amfterdan; 
when the German huiguage is ufually fpoken amongft Jews, and 
from a fubfequent refidenct of many yeafs as a printer in Beifin. 
That the depofitioni were ttken with great caation^ and duefnBjf 
iead over, and interpreted to the witnefa^ Thtt the account of the 
dedaration therein contained was accurately taken down bom tbf 
words of the mafter/' The King% Advocate ftated dfo that tkeie 
were affidavits from the captain and officers of the blockading bv 
^ate,repTefentingthe condn6^ of the fliip to have been confennabfe 
^ tbe,dectamion of the mfterjai repftfdrtedin faiidepofitioiia- ' 



HIGH COURT OF ADMIRALTY, 289 

but flie was duly warned, and the mafter docs not fay ap^u.© 

that he did not underftand the warning. I accede to — • 

what has been obferved on the part of the claimant, 1S04.' 
that fuch a warning might be allowed to be received, 
at firft, with fome hefitation, and that it would not be 
the difpofition of the Court to take advantage of any 
hafty expreffions ufed in the momeht of furprife. If a 
fooliih declaration was made, apparently idle and with- 
out a perfevering obftinate intention of carrying it into 
execution, it would, I think, be a harih exercife of the 
rights of war to prefs fuch a hafty declaration to the 
difavantage of the mafter, and more efpeci^lly to the 
forfeiture of the property of others entrufted in fomc 
meafure to his difcretion. But if fuch a declaration it 
made, and accompanied by fuch circumftances as 
imprefs on ihe mind of the Court a convidion, that 
the mafter Ivas perfifting in a ferious determination 
of afting agreeably to it, the captor is not bound to 
wait till he proceeds to carry his defign into exe- 
cution ; it is fufHcient that he had made a deliberate 
declaration, accompanied with fuch fads as induce 
the Court to believe^ that he really, intended to 
carry it into effed. It is faid that a mafter, in 
fuch a fituation, would be under much diftrefs and 
difficulty to determine where he Jhould go. It may be 
fo ; but he could be under no doubt, as to his ne« 
gadve duty, as it may be called, that he nvas not to go 
into the blockaded pon. It muft be clear and obvi-* 
ous to him, that the neighbourhood of the blockaded 
port cannot be confideved as the fit locus deliberandi 
for his future plans. If the Court was to admit that 
a mafter might lie to, and call a council of his own 
thoughts, or of thofe of his cfew, in fuch a place, the 
rights of blockade could no longer cxift to any pur? 
VOL. V* u pofe, 
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Apollo. P^^^ i ^^ would ftay, ux all cifcs. Until an oppor* 

""T^^ — T" tunity offered of flipping into the interdided port. 

xto4. ' It would be pra£tically inconiiilent mth the exerci£s 

of this right of war to hold, that the blockading 

force is bound to (lay by him, and wait for the 

refult of his deliberation in this fufpeded place. On 

' the contrary, his firft duty is obvious, yi^j^ litus; that 

neighbourhood is at all events to be avoided. He ii 

bound on the firft notice to take himfelf out of an 

equivocal fituation, and if he obftinately refufes and 

negledts fo to do, this Court will hold, till it is cor- 

refted by the judgment of the fuperior Court, that 

fuch a condud ^11 amount to a breach of the block- 

ade, and fubjed the veflel to condemnation. Then 

what is the h& i The mailer declared, according to 

the depofitions of himfelf, and of the other witnefles, 

not only *' that he mu^ go,** which it is faid would 

be the fame expreflion in German^ as '^ that he ouibt 

to gdy* but alfo that " be will go** to Dieppe, and after 

due warning he is flill found, near the fame place^ 

with the (hip's head towards Dieppe^ Taking this 

reprefentation to be true, as I am bound to do, it ap« 

pears incredible to me, I conflefs, that he (hould, as be 

now aflerts, have a£led in this manner^ without any in- 

, tention of going into Dieppe* If, however, it is po(fible, 

that this aflertion can be true, I have only to lament, 

as I have abundant occafion to do, the folly and obfti* 

nacy of ihafters, who will place chemfelves in fitu« 

ations, which it is impoflible for the Court to admit to 

be innocent, without breaking down all the rules, on 

which alone the principle of blockade can be fuf- 

tained. On thefe grounds I feel myfelf obliged to 

pronounce this veflel guilty of a breach of the block. 

ade, and confequently fubje£l to condemnation. 

KARASAN, 

\ 
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releale of the 
imant at to 



KARASAN, Yeusm. ^'^Vii'^'*'' 

THIS was a cafe on a monition, calling on the mafter ^J^"^* •^""^ ^ 
. . . ^ * Privarcer not 

and owniers of a Gibraltar privateer, to bring in the ma^ft from 
account of fales and the proceeds of a fhip and cargo, rponribiury b^ 
captured in Oilober 1797, and carried into the ifland ^^f^nloX^dz 
of Sardinia {a). On the part of one of the owners ^\X 
of the privateer, a reieafe was brought in, and it was **'°^ 
prayed that the monition might be fuperfeded as 
againft him, and that he might be difmiffed, on a fug- 
geftion *' that he had fettled with the claimants, ac- 
cording to the proportion of intereft which he held 
in the privateer; that he had aftually paid 5250 dollar*, 
and had obtained a reieafe and acquittance of all far- 
ther demands from the mafter, afting for himfelf, and 
under a full power of attorney, given for that pur- 
pofe by the owners of the cargo." 

In opprfttion to this prayer^ The King*s Advocate and 
Arnold contended — That the party alledged to having 



( j)Thi8 cafe arofe on the capture of a Tunlftan Veflel, taken in 
Oapber 1 797, and carried into S rdlnia. A fuit was firft inilitu* 
tued in the Admiralty Court of Gi6ra/tarp calling on the captor^ 
to proceed to adjudication, but the cafe was pronounced not to be 
within the jurifdidion of that Court Proceedings were then \ 

commenced in the High Court of Admiralty, and a moniton ijDTued 
the 4th of May 1 804, citing the mafter of the privateer to pro. 
ceed to adjudication, and calling on the feveral. owners and one 
furety to fee proceedings. On the fame day a farther monition was 
•Ub decreed againft the owners of the privateer, and againft ono 
fiirrty, " $0 brings© the proceed* of the (hip and cargo/' 

^ ^^ , given 
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kaIaLk.. given the rcleafc was not competent to relcifc a part- 

^j— — — - owner of a privateer, from the general liability which 

'2804. by law attached upon him, and which might, in many 

inftances, extend far beyond the amount of hb par* 

ticular intereit in the iiip. 

* On the other Jidcj Laurenee contended — ^That die 
releafe was as full and compreheniiye in its terms 
as it could be made ; it was given in the names of 
all interefled in the claim, and under a fpecial authority 
for that purpofe, delegated to the mafter, and with a di- 
reft view to the prefent proceeding before the Court of 
Admiralty.— When the intention of tlxe claimants to 
apply to the High Court of Admiralty was firft inti- 
mated, the party had exprefled a wifli to make ilnm^ 
diate compenfation. He was entitled therefore, io 
as much protedion as the Court could afibrd him, 
from the readinefs which he had fliewn to fatisfy the 
demands of juiUce, by a voluntary and early repa- 
ration* 

Judgment. 
Sir WilUam Scott. — The queftion for the confider- 
' ation of the Court is, whether this perfon can be 
difmifled from being a party in the fuit ; not whether 
he (hall be decreed to pay the money, iince the merits 
of the cafe are not at prefent before me. It is not 
denied that the fuit muft proceed agalnfl: others, and 
that /owe fer/ons may be held liable to cofts and da. 
mages, for the ads which have been committed by 
the Mafter of the Privateer ; but it is contended thai 
this part-owner is entitled to be exonerate and releaftd 
from all farther appearance, in virtue of a formal rc- 

6 leafe 
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Icafe executed to him by the claimant* I will not kailaiaic. 

now enter into any difcuffion of the validity of the re- ^ j^^ ^^ 

fcafc, in refped to form ; perhaps the objcftioii on *••♦• 

that point may not turn out to be materiah Suppofing 

the cafe to (land free of all objedions of that kind^ 

I am of opinion that the rel«afe cannot avail, to ex,-- 

empt this perfon from being held a party to the fuk, 

to which all the owners of a Privateer are, in the firft 

inftance, liable, and not merely for their own ihares 

refpedively, but for the total amount of what may be 

awarded againft the malU (a)-«--The foreigner, who eze*- 

cuted this releafe on payment of a ihare, was probably 

ignorant of this extenfive protection which the law bad 

given him. He iikewife has a right to call upOR them 

all^ not only for reparation, but alfo for all the infor* 

mation in their poflef&on. It is (aid that the infor* 

madon which can be derived from the anfwers of this 

perfon, as a party to the fuit^ may be obtained from him 

as a witxiefs — Undoubtedly it might, if the Court could 

difmifs him from ail further obfervance of juflice, and 

render him a perfon wholly uninterefted, but that is 

more than I think myfelf authorized to do« 

The Court rejeded the prayer for the difmiflal of 
this party, and decreed attachments on the other 
parties who had not made any return to the monidom 

{a) So in Lord Stair* s decifiona of the Lords of Seffion of 
Scotland^ 9th Feb* 16*] $9 in the cafe of Praru t, Martin^ v. 2, 
p. 319. The prayer of certain jft^7r/ owners to be difmilTed on pay- 
inent of their rcfpedive (hares, was over./uled ; and it was held 
that all the owners of a privateer are refponfible conjun6Uy and 
feveraUy mfoUdttm. In* that colle£tion of Reports may be feen many 
cafes on prize queftions, which appear to have been ag[itated on very 
juft principles, and may ht cohuilted with advantage) more efpc* . .'*•.; 
dally with refpedi to the pradUce of thofe times. 

u i NOSTRA 
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A-. laifc, NOSTRA DE CONCEICAS, Cunha. 

1804. 

Araeiiorafiort, ai 'T^His was a cafc of a Britijh vcffel captured by a 
chjied under M D»/rir privateer, and carried to the coafl of Africa^ 
wi^nour'coHdem. sind thcrc fold to thc prefcnt claimant, a fubjeft of 
untX^lTcui Portugal, without having been brought to legal ad- 
ttance* of lie judication. The (hip was decreed to be reftored to thc 

cafe* Nuiice •» * ^ ^ 

,>haf fucs Mio«r. former owner. An application being made on behalf 
cvnciaacd. ^ of the ncutral purchafer^ that he might be allowed the 

amount of fums bid out upon the vefTel.-** 

The Court obferved — In a cafe like the prefent, 
where the invalidity of the title might not be known 
to the Portugucfe purchafer, I (hould be unwilling that 
he (hould lole the benefit of any money which may 
have been aftually expended in the improvement of thc 
fhip. I am the more inch'ned to make an allowance 
for amelioration in the prefent cafe, becaufe it is per- 
haps not quite clear that the Dutch captor did not take 
his prize to fome place on the coaft of Africa^ where 
fomething in ihe form of a coudemnation might pafs, 
though not in any Court regularly conftitutcd for that 
purpofe. If there (hall appear to have been any aftual 
amelioration, therefore, I (hall diredi the Portupiefe 
purchafer to be reimburfed. ^ At the fame time neu- 
tral merchants muft obferve, that this is an ^low- 
ance which the Court will not think itfelf bound to 
continue, after the invalidity of theie titles has beea 
fo generally made known by the decrees of this Court, 
PeittrvZl, and of the Superior Court (a). If perfons will accept 

IQili Augujt 1803. n • 
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Ihips in this manner, after fuch a notice, it mud be at jj^jJill »» 
their own peril that they proceed to lay out money covctfCAs. 
upqn a title fo notorioufly invalid. n^v, i^ 



THE BETSEY, Win^enny. n<>v ha] . 

'T'his was a cafe of an applics^on made to the Court Bail for carge 

on the part of a claim^t who had taken the goods ''X'^nht rljlZ'ad 
on bail at an admitted value, to have the bail reduced «^'^* -'^^ountof 

xy** »-rw. * ^  ihe actual pio^ 

to the a£lual value of the goods, on a fuggeftion that ceeds. 
the fale had not produced fo much, as th^ fum at which 
they had been apprsufcd, 

Caurt. — There feems to be no pretence for this ap. 
plication. The party took the cargo not merely as a 
middle man^ as he has been defcribcd in argument, 
who was to be employed to fell to the beft advantage 
for the ufe of the jus habentium. — It was to the claim- 
ant himfelf that the goods Vere delivered at his own 
defire, and at an agreed value, by which the amount of 
the intereft in difpute was completely concluded. If 
the value had proved much greater than the appraifed 
fum .the captor would have derived no benefit from the 
increafe- The fpeculation in that event would have 
been advantageous to the claimant only; he would 
have brought in no more than the appraifed value. 

The adventure being uttfavourable^ the fame valuatiou 

u 4 piuft 
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The 
Betsey, 



J}5o4. Cofts (j). 



mud be adhered to, as equally binding againfi him. I 
have IV) hefitadon in reje£Ung this prayer^ and with 



(j) So, ae to falvage eajes^ in the Jongt Bafban^ Slegtln^ 1 7th JVJ, 
1 806, in which ^ proportional fijvage had been decreed. The owners 
had taken the cargo on bail, at an appraifed value. An applica. 
tion was afterwards made to the Court to reduce the rate of f alvage, 
on a fuggeilion that it exceed. d4he netprooeedt^ owing to the 
expences attending the fale. 

The Court rejeded the Petition, 

So, in the Graaff Bemjtorff April 1% 1805. — In refpeA to the 
expences attending the fale of a cargo taken on bail by the daim- 
ant, and afterwards condemned, it was objected on the part of the 
claimant that the Regiftrar and Merchants had refufed to allow 
certain charges made for warehoufe room, and expences attending 
. the converfion of the property. But the Court OTemiled the ob« 
je6tion, obferving, I can have no hefitation as to any expencei 
incurred a^er the property was taken on baU ; The captor cannot 
be^ liable to any fuch charges* It vras a free fpeculation on the 
part of the claimant to take the property at an appraifed valuci 
with all the charges attending it. As it appears that afumof 
1 8co/. has been retained in the hands of the daimant under t|^ 
pretext of this obje^ion, I ihall over-rule the objefiion^ and deuTCt 
ii^eieft to be p^tid fpr the money fo detained. 
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THE JONGE KLASSINA, Bol. ^^^oth, 

THIS was a cafe ^n the national chznSter of the Nat;on»Y Chirac 
, • ^ , , .1 • n r ter of Mr. R4itne 

claimant, under the parucular arcumltances ox ^Licence to % 
this tranfaaion, and on the eflFed of a Ucence granted fjll^^rT^lT"^ 
to Mr. Ravie, of Birmingham, " for the importation rf "a fcSmcn?r 
certain ?oods from Holland into this country/* The «»^<*« *>y *^'" ^» 

tt« It o pcrfon in an <no» 

queftion was, whether it could operate to protect a my* couturjr, «• 
ihipment made by him, in perfon, m Holland^ and that^unuy* 
uuder papers defcribing the firm of his ' houfe^ as 
^ iitfi;/^ and Co, of Amjierdam!^ 

On the part of the Captors^ the King^i Advocate mid 
Robin/on.-^Thc eSt& . of the licence can extend np 
farther than to prote£k a ihipment, made for the ac« 
count of Mr. Ravie in his character of an Englijb 
merchant. It was a licence to import in the character 
of a Britijh merchant, and could not enure to prote^l 
a tranfa£tion condci(^e4 by the perfon- hjmfelf in UoU, 
ktnd, as a merchant of Holland, and in the chara3:er 
jrather of an epcporier from the country of the enemy, 
than merely ^s importer into, this country. Mr,' J?, is 
Ihewn in the evidence to have been prefent in Holland^ 
and though it is faid that he was there only on his way 
from the German fairs^ it no where appears what was 
the particular nature or duration' of bis refidence i^ 
Jiolland^ He had ^ . known ^rm, 9X Anifterdam, to 
which letters were; addr^ffed, and bis bufmefs is lHated 
by himfelf .'^ to be carried on by his. aoent in Am^ 
Jierdam, except ith^dn he is there himfelf.-' It may 
be true that he has an exteofive efbbfifhment at Bir^ 
mv^kf^m \ b^t if he Im» at tiie ^lin^lime a commercial 

edabliihmcnt 
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joNoI clas- cftabliflimcnt in another country, his tranfa^ons mnft 

be referred refpef^ively, as to their national charaftcr, 



UNA. 



Abo. 30th, to the country in which they originate. In this tranf. 
action he appears to have been condudling his concerns 
under the proteftion of the Dutch Government, and 
as a perfon incorporated in the commerce of Hslland. 
Under thefe circumftances he muft be taken as a 
Dutcb exporter of thefe goods, rather than as the 
Britijh importer^ and the licence granted to him in 
the latter charafter, will not extend to proteft his /«- 
tfreji in a (hipment made by him in his former capa* 
city. The defcription of the property, in the bills of 
lading is, befides, at variance with the terms of the 
Bcence, which empower him *' to import, &c, certain 
articles, being his property ;** whereas the goods are 
ftated in the bills of lading to be coming for the account 
and rilk of Mr. Berry of Topjham. 

On the part of Mr. Ravie, Laurence referred to the 
e^davits that bad been Brought in on the part of the claim* 
ant J and contended — ^That Mr Ravie was not to be 
conddered as a merchant of Holland ; that the (hip- 
ment had been made by him on his return from the 
German fairs ; that he had not any eftablifhed doniicO 
in Holland ; that there was no ground to impute to 
him any other national charafter than that of a Britijb 
merchant, in which charafter he had been before 
known in this Court, in tranfadions originating in his 
houfe of trade at Birmingham. On the fecond point, 
refpefting the difagrcement of the property with the 
terms of the licence, it was argued, that the goods were 
adually coming on the account ^nd rifk of Mr* Ravie^ 
fmce it was a part of his agreement with the perfon at 

I a ^opjham^ 
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Topjbam^ that Mr. Ro^ie (hould guarantee the goods The 
until their amval in a Britijh port. «ina. 

JUDOMEKT. '*^ 

Sir tVilliam Sro//.— This queftion arifes on the 
dahn of Mr. Ravie^ defcribing himfelf as *^ Ravie of 
Birmingham^'* for certain goods coming to be import- 
ed into this kingdom from Holland under the autho- 
rity, of a licence. In all cafes of this kind, the terms 
of the licence muil be confidered, as the only autho« 
rity under which the goods can be imported by a £ri* 
iijh fubjed from the enemy's country; and I may 
here obferve, that it would not be the difpofition of 
this Court to narrow the operation of fuch a licence^ 
more efpecially under the fev^re preffure which the 
commercial concerns of Britijh merchants have fuf- 
tained from the war. Mr. Ravie appears to be a per- 
fon engaged very extenfively in the ihanufadures of 
this country, in the employment of our artizans, and 
in the export and import trade of the Coun^ ; audit 
will be to be lamented, if exertions fo laudable and fo 
profperous ihould meet with any check from the ef- 
feds of war. But if fuch a misfortune (hould have 
befallen him, I need not fay, that it is out of the 
power of this Court to afford f-elief againft the necef- 
fary conclufions of law. The province of thi^ Court 
can extend no farther, than to pronounce, whether 
the tranfaftion comes fairly and adequately within the 
terms of the licence, under which alone it can be fup- 
ported. 

The licence was granted to Mr. Ravie to /;»- 
port certain goods, " being bis property** . On the 

queflion relating to the property^ confid'ering the terms 

on which the goods are now ftated to have been ihip- 

pcd 
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i»«gI Kt.Ai. P^^ "/^ ^^' Berry ^ but at the rt/k of Mr. Ramk dw« 
^"'^- ing the voyage," I am dtfpofed to hold that thi$ pro- 
jViMr. 3<Kh, vifion of the licence, which refers to the defcription of 
^ property, has been fufEciently complied with. But it 
appears, that Mr. Ravie was not only the impf^rtiVy 
but the €Kp§rter alfo ; that he was perfonally prefent 
in Hilland fuperintending the ihipment according to 
the evidence, as it is now explained^ in the fame man- 
ner as any other merchant of that comitry would haft 
done. So the mafter defcribes him in the additional 
affidavit which has been permitted to be introduced. 
What is it that the broker does, on being employed 
by the mafter to procure a freight? He goes to 
Mr. Ravhy as a man would go to a known merchant 
of this place. Mr. Ravlc appears to have been the 
ihipper. He contrads with the broker, and is de« 
fcribed in the charter-party as '* Ravie and Co. mer« 
<:hants at Amjlerdam.^* Am I then at Kbcrty to fay 
that this is a tranfa£fcion which comes fairly within 
the terms of the licence, or that it is lawful for any 
individual to engraft the character of Dutch exp^er 
on a licence granted to him as a Britijh merchant 
to import? If it could^ be fliewn that there wal 
any neceffity, or any confideration of policy, that 
required fuch an indulgence, the proper mode vtonM ' 
be, that it fhould be prefented to the view of the Go- 
vernment, at the time when the licence is obtained ; 
and then permiflion to that extent might be inferted in 
die terms of the licence itfelf. Without fuch a dc 
claration of the intention of Government, for this 
Court to apply the licence to the proteftion of fuch a 
tranfaftion as this is, would be^ I think, to carry'it far 
beyond the fair conftru£tion, which the tern^ of the 

grant 
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errant will bear. I am far from imputmir to Mr. Ra* ^« 
Vie any improper motire m this anair. A breach or »ika. ' 
native allegiance it could not be, as Mr. Ravie docs ji/^^. 30th, ^ 
not appear to be a native fubjed of this country. J *'***• 
will go farther and fay, that there does not ap- 
pear to have been an intention <m his part, of 
violating any duties which he owed to this Coun« 
try. The motive was, I dare fay, merely c$m* 
mercialy and, perhaps, within his apprehenfion of . 
what was permitted to him under the terms of his 
grant. But, I fear, that this is bU expofition only, and 
not one which the law will allow me to entertain. If 
trade with the enemy is generally unlawful, it is not 
in the power of this Court to admit it, beyond the de^ 
gree which is fairly defcribed in the terms of the li« 
cence. . The hardfhip of the cafe has been ftrongly 
prefled, on a reprefentation that Mr. Ravie went to 
Holland only for the purpofe of coUefting debts, and 
on his return from the fair at Frankfort. The Court 
has looked anxioufly into the evidence, to fee on what 
ground fuch an afiertion yni founded ; becaufe if it had 
appeared that this was a foUtary inftance of engaging 
in Dutch commerce, the Court would be induced to 
ftrain hard to efcape £rom theneceffity of pronouncing 
the property fubjeft to confifcation. Something of 
that kind, does appear, indeed, in the affidavits ; but 
of the perfons who make thofe affidavits, I muft fay, 
that they feem to know more of Ravie^s affairs than 
Mr. Ravie himfelf. I have looked into his affidavit, 
and can difcover nothing refpeding the particular pur-^ 
pofe of colleding debts. All that he fays is, ^ that 
after the Franifort fair h^ went to Holland " to fettle 

fome 
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• '^ Jiitne mercarJiU concerns^ Thofc concerns might be 

JONGS CLAf- "^ , "^ ' 

. siNA. ^I future arrangements. Without aflenting to the 

iy^jocb, principle^ that a Britijb merchant could, with ftrid 

^'^ propriety, go in any cafe into the enemy's country 

Dirithout the authority of the State, the Court might 

be difpofed to exert the utmoft indulgence that could 

be confident \rith the rule of law. for the relief of a 

perfon^ who had found himfelf in the enemy's country, 

^ in iranJitUy merely, aiid for occafional purpofes only, 

not originally connected with this tranfaftion. But 

when I look at Mr. Ravie*s affidavit, I can find no 

grounds for confidering his cafe as that of a man 

merely ftepping over the line of demarcation, and 

making fliipments only for the purpofe of colleding 

his debts. 

This brings me to the confideration of Mr. RavUs 
national character. It is not faid what is his native 
charad:er, but it is much infifted on that he is fettled 
in this country, and engaged in extenfive manufac- 
tures here* Mr. Ravie mud know, and thofe who 
have dated his cafe know perfe&ly well, that his 
meritorious edabliihment in this country, to the extent 
which I have dated,* cannot be permitted to affed 
this quedion. A man may have mercantile concerns 
in two countries, and if he zSts as a merchant of 
both, he mud be liable to be confidered as a fub- 
' ]cd of both, with regard to the tranfaftions originat- 
ing refpeftively in thofe countries. That he has no 
fixed compting-houfe in the enemy's country, will not 
be decifive : How much of the great mercantile con- 
cerns of this kingdom is carried on in coffee-houfes? 
A very confiderable portion of the great infurance bu* 

fineb 
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(inefs is fo condufled. It is indeed a vain idea, that a , '^ 
compting-houfe or fixed eftabliihment is neceflfary to <>na. 
make a man a merchant of any place : If he is there jv««. ^ti^ 
himfelf, and ads as a merchant of that place, it is '^^ 
fufficient ; and the mere want of a fixed compting^ 
houfe there, will make no breach in the mercantile 
character which may well exift without it. Mr. Ra-^ 
^/Xs own reprefentation is, ** that he went to Holland 
for the purpofe , of arranging his mercantile concerns^ 
and that he has for a long time carried on trade and 
bufinefs at Birmingham.** As to his bufiuefs at 5/r- 
minghamy 1 may difmifs the whole of that circum- 
ftance, as what cannot admit of a doubt. The queftion 
will ftill remain, whether he is not alfo a merchant of 
Holland^ in this particular tranfadtion? He fays^ 
" that he employs Mr. F. as his agent at Amjierdamy 
to receive letters^ and that letters are addreflfed to him 
there to Ravie and company at Afnjierdam** This 
circumftance has been contended to be parallel with 
the cafe of Mr. Porialisy who had agents at Bourdeaux^ 
and at various other places, whilfl he himfelf was re- 
fident at Neufchatel. But there is this diflindion which 
has been overlooked, that Mr. Portalis did not appear « 
to have been perfonally prefent at Bonrdeaux ; he might 
have agents in different parts of the world, but he him- 
felf was refident at NeufcbateL If he had been himfelf at 

Biurdeauxy that fa£t might have made a very material 
difference in his cafe. What is the fituation of Mr. 
Ravie in this refpeS? He fays, ** that he has employed 
agents at Amjlerdam except at thofc times when he finds 
it convenient to go tSere*' which may be three or five 
times in a year : At fuch times I am to fuppofe that 

be 
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l^NolKLAi- ff^ 4fd not employ zgcntz^ but tranfacled his own bu- 
st na. finefs. What is meant by a nominal Jirm at that place^ 
iuw. jotk, which I perceive in feveral pafTages of thefe affidavits^ 
^ ^^ I am at a iofs to underftand, fmce Mr, Ravie appean 
to have been as fubftantially employed in the trade of 
Amfierdam^ as any other mercantile firm of that place. 
The charader in which he (lands before the Court, in 
this particular tranfa^ion, correfponds ezadly with 
this view of his general connexion with that place. 
The charter-party is brought not to Mr. 7. his agent, 
but to bimfelf^ and he figns it as a merchant of Am- 
Jlerdam. It would^ I conceive, be too much for me 
to prononnce, that this can legally be done ; or, in 
effed, that a man may go to the Enemy's Country, 
as often as he pleafes, under the authority of a 
licence of this kind, and there a£l as a Dutch mer* 
thant, carrying on the export trade of that country. 
I feel, I hope, as much as other perfons, for the 
difficulties under which the commerce of this country, 
and commercial men, may be placed by the events of 
war ; but it is not in my power to bend the prin- 
ciples of law for. their relief* If it is fit that fuch relief 
ihould be afforded, it muft be given elfewhere and 
by higher powers. This Court has no authority to 
exerdfe fuch a difcretion, but i% under the painful ne- 
ceflity of pronouncing this property fubjeft to con- 
demnatioH« 
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THE CHARLOTTE, Koltzeniero. /fr-'tith, 

' 1104. 

'This was a cafe of a cargo of mafls and fpars, taken contraband- 
in a Lubeck fliip, on a voyage from Riga to Nantes^ propeiiy and 
being the produce of Rujfia^ and claimed as the pro* bSlff"onf b^rd 
perty of a merchant of that country. "of^JTA 

On the part of the Captors^ the King's Advocate and ^j^^f^'^^^^ ^^ 
Laurence. — Mails, more particularly thofe of the large 
dimenfions of the prefent cargo, are univerfally con- 
fidercd as articles per/e contraband, without reference 
to the particular charafter of the port to which they 
are going. They are articles for military ufe, in a 
manufactured ftate, and (land in this refped, on a dif* 
ferent footing from pitch, tar, and hemp, in regard toi 
which, a general relaxation has been admitted in favour 
of . merchants exporting fuch articles, as the produce 
and raw commodities of their own country. Mq/ls 
have never been confidered as within the range of thi» 
relaxation, unlefs excepted by particular flipulations of 
treaty. Between this country and Ruffiay a late treaty 
has diftindlly provided a rule of law for queflions of 
Contraband ; but that treaty will not extend to protedK 
cs^goes like the prefent, coniilling of articles in their 
nature contrs^band, and not on boardavejfel of the export* 
ing country. It hat been admitted in argument, in other 
cafes, that the ilipulation of former treaties with Ru/^3 
jvith rcfpedl to the carrying of contraband 'articles, re- 
garded only the navigation of Rujfta^ and was re- 
ftrifted to the cafe of Ruffian produce and property on (m)j4foih^ 
board Ruffian ihips. In a cafe (a), in which that f^rK^H*^ 
roL.v. X, topic 
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chaklottk. topic had been adverted to, the Court exprefled ai 
jvw. i6ih, opinion that the late treaty could not be held to have 
*^^ introduced any alteration on that point, but that it was 
to be confidered as providing for the freedom of 
commerce, only^ as conne&ed with the navigation of 
RnJJiay that is^ on board Ruffian (hips. Indeed the 
Drhole tenor of thofe articles of the treaty which relate 
to this queflion will be found to refer to the fituadon 
of property on board RuJJian (hips. The proviiions 
on this fubjed are to be found in the third and fourdi 
articles, which clearly point to the immunities of Ruf^ 
Jianjhips. The third article (lipulates for the freedom 
' of commerce and navigation ; *• that the Jh^ps of the 
neutral power may navigate freely to the enemy, Ac." 
that the effefts embarked on board the neutral Jhipt 
(hall be free, with the exception of contraband of war, 
and of enemies' property. Then follows ati enume* 
ration of contraband^ excepting, however, ^^ fuch quan- 
tities of the faid articles, as may be neceffary for the 
defence of the Jhip^^ pointing, even in this particular 
enumeration, to the cafe of a RuJJian (hip. In the 
conclufion of that article, the contrading parties enter 
into the moft formal engagement ^to renew the fevereft 
prohibitions to their captains^ whether of (hips of war 
or merchantmen, to take, keep, or conceal, on board 
their Jbips any of the articles which, in the terms of 
the prefent convention, may be reputed contraband." 
The tenor of fuch an engagement relates entirely to die 
immunities andobligationsofi?ftj^;f^i^x; and it cannot 
be contended that any relaxation in fiivour of articki 
perfe contraband has been introduced by this treaty^ 

Oicept in coaiK^oa inth the navigation diRuff^tt 
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on board Ruffian fhips. It will be fufEcient howereir, The 

to adrert to the decifion of a late cafe before the 1 

Lords (a), in which articles of a fimilar kind, majls^ ^"^i^^* 
on board a Swedi/b fliip, from a port of RuJJia to ,. ^^^ CrarWen 
Cadiz^ and claimed as the property of Mr. Schriboom^ ^^» Gothland, 
a Ruffian merchant, and conful for the Swedijb na- "*'*^'* ** ' 
tion^ were condemned and with cofls, in affirmance o^ 
the fentence of the Court below. The prefent quef- 
tion, therefore, is a queflion concluded in this Courts 
not only by the general principle of law, but by the 
exprefs decifion of the fuperior Court in a cafe cz- 
adly fimilar^ 

On the pari of the claimants^ Arnold and Robinfon. 
' — ^It may be material, in the firft inftance, to correft a 
pofition which has been aflumed in argument, on the 
other fide, from an erroneous afTenion of counfel^ 
made in the Apollo^ Botcher ^ (a) vije. That the former W Adm. Rep. 
treaties with Ruffia^ on this fubjeft, referred only to ^° ' ' ^ ' 
the navigation of Rujfta ; that is to RuJJian (hips. If 
former treaties are conful ted, it will be found, that in 
all of them the fame or fimilar terms are ufed : the 
treaty of 1797, article 10, exprelTes " commercery^ 
with exception of contraband; the treaty of 1785, 
1766, ** to come and trade freely with thofc States y* 
with the exception of contraband ; the treaty of the 
ad December 1734, article 1 1. " Alter Venir and 
Commercer /'•' in the late treaty, freedom of commerce 
and navigation. The terms, therefore, of all the trea* 
tics between the two countries, are perfeSly corrc- 
fponding, and of the fame import ; and whatevor 
the true conftrudion may be, it is not to be aflumed 

X 2 that , 
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Tnc .that there has been any variationj or that the com* 
HARLo^TE. jj^g^^^ j^jjjI navigation are to be infeparably con- 

iVoT/. i6tb, nefted in the interpretation of the prefent treaty, 
' °^ merely becaufe the privilege was confined to the 
navigation only, and to Ruffian Jhips by former 
treaties. The faft is otherwife, the words of former 
treaties contain no fuch lunitation. It will be mate- 
rial to enquire then, what has been the interpretation 
of thofe treaties, and the prafticc under it. It may be 
fit, however, previoufly to obferve, that if a limitatien 
had anciently exifled, it would not be conclufive in the 
prefent cafe, inafmuch as the claimant would be en- 
titled to the general principle, applicable to ail cafes of 
contraband, viz. that articles being the produce of the 
exporting country, and as fueh entitled to relaxation, 
are not deprived of the benefit of that relaxation, by 
being on board the fliips ©f another country. This 
principle was much difcufied, and deliberately an- 
nounced as the rule of law, in the cafe of the ApolU^ 
Botcher^ in which a quantity of Hemp^ in the fituation 
of the prefent cargo, being Ruffian produce and pro- 
perty, on board a LubecJhipyVf^^ declared to be never- 
thelefs within the proteflion of the relaxation, and re- 
ftored to the Ruffian claimant. If it could be (hewni 
therefore, that all former treaties provided only for 
cafes of articles on box^d Ruffian ihips, it would not 
operate on the prefent queflion, fince the privilege 
being greater under the general principle of law, it 
. can not be fuppofed, that Ruffia intended to admit of 
c lofer rejiridions than wcfre applied to other nations. 
But there is no neceffity to refort to the benefit of this 
refervation. The meaning of th« older treaties, is bed 

illuilratfid 
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niuftratel by the ancient pradUce which prevailed, Tiie 
upon folemn difcuiliony in this Court and in the Court . 

of Appeal, foon after the firft treaty, which contains ^'^^ *^^**» 
any reference to this fubjeft, that of December ad, 
1734, In the war of 1744, this queftion came folemnly 
before the Court. The general inftruftions delivered 
to cruizers in that war ( 1 8 June 1 744>) h^d declared 
mads to be contraband (^/). In 1747, in the* cafe of 
the Provideniiaj Boyfetij mails, going from Riga to . 
Bre/i^ Port Louis^ Rochfort^ Nantesy or Bourdeauxy on 
board a Lubec (hip, but claimed by a Rujftan fubjefb, 
were reftored, and in a note now extant, of the judg-* 
ment of the Court, the queflion was ftated to be, 
whether naval ftores, being the produce of the ex- 
porting country, were contraband. It was obferved, 
that, by the exifting treaty with Rujjia^ fuch articles 
were not enumerated in the lift of contraband articles^ ^ 

becaufe they were the growth and produce of that 
country ; that although they had been declared r^/i- 
traband generally ^ by the inftruQions of 1 744, yet, 
as thofe inftrudions did not refer in any manner 
to the law between the two countries, as it ftood pre. 
vioufly on the treaty, they could not be taken to have 
abrogated that treaty; confequently, that fuch articles 



(a) 5 Art* ** That 9II fortt of fire-works^ and things thereto be 
longing, as cannons^ muflcets, mortarB, petards, bombs^ grenadoes 
fauciffes, pecraufen, carriages, refts, bandaliers, powder, match 
ialtpetre, bullets, pikesi fwords, head-pieces, cuirafles, halberds 
horfes, faddles, holfters, belts, fail-work, rigging, cables, cordage 
mafts, headf pitch, tar^ hemp, together with all other equipage that 
ferves for fea or land, laden in Dam/b or SwcMJb (hips, qrihips be- 
longing to neutral coantries, and bound to the enemies' countxy, 
ire accouated contraband goods." 

X 3 wcrq 
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The ^ere not to be deemed contraband." It may be £ud 
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howerer of that cafe, that the Jhip (though the point of 
jvov. i6rt», property feems to have been doubtful) was not clearly a 
^ (hip of another country, and might be taken as a Ruffian 
Ihip, and in that view the cafe would not be applicable 
to the prefent queftion. The cafe is dted chiefly to 
fhew the manner .in which the reafoning upon this 
queflion, with regard to liujfta^ operated generally. 
From another cafe, of an earlier date, it will appear, 
that the dillinflion as to the fhip was of no eflfeft. The 
cafe of the Vkrge Mary^ (Admiralty, 14 Dec. 17449) 
was precifcly in point, being a cafe of ftaves and tim* 
ber of other defcription, and forty large mafts, on 
board a Danizick fhip, and going to France. The 
fhip and cargo were reftored in the Court of Admi- 
ralty, The cafe was appealed ; and the praferiim of 
the Appeal on the part of the captor ftated^ *' that it 
was a cargo confifling of naval ftores, majis^ and other 
materials proper for fliipping/* But it feems that the 
law on the treaty was fo clear, that this argument was 
not urged at the hearing. Farther proof was ordered 
of the property, and it was finally reilored ; and in t 
note extant of that cafe, it is faid, that the point of 
contraband goods and the privilege of the treaty were 
not entered upon. It feems then to have been tsds:en as 
too clear in the treaty to admit of argument. In a fubfc- ' 
quent cafe — the Fortuna de la Mer. Sir G. Lee fpoke 
of it in thefe terms : ** The Vierge Mary turned upon 
the article of the treaty with Ruffia ;** and again. Sir 
Edmund Simp/on, ** for the Vierge Mary^ a Danizick 
fhip, with a Ruffian cargo, were reftored on the 
treaty." The reafoning of thofe tjnrfes in which the 
queftion firfl arofe upon the then, recent fUpuiatioii, 

tt 
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is to be taken under the general rule of conftru^on, ^* 
at the beft interpretation of the meaning of the treaty, — 

By a view of thefe precedents, it will appear that the A*vji4ib, 
conftruftion which is now attempted to be put upon 
the prefent treaty derives no fupport from the prac* 
cice of thofe times. On the contrary, the authority of 
thofe times is in dired oppofition to the reflri£lion now 
contended for, and affords a flrong ground of pre* 
fumption, that Ruffia did nol! in this treaty mean t6 
convey away any rights which had been before aUowe4 
to hey trade, &rther than the terms of the treaty ne^ 
ceflarily import. The treaty itfelf cannot be faid to 
make any fuch renundadon. The articles on this 
head are few in number, and are Ihortly drawn up. 
They feem in their obvious meaning to point equally 
to the interejis of commerce and navigation^ referenda 
Jingulajingulis. To confider the terms as applicable 
only to the joint ftatc of Ruffian commerce on board 
Ruffian fhips would be a harih conftrudiom, in point 
of language, and ftill more fo^ with regard to the 
equity of the benefit which is the objeft of the con. 
traO:. To limit the privilege to cafes of Rtiffian car- 
goes on board Ruffian fhips alone^ would be to reduce 
the number of fuch cargoes without any aflignable rea* 
ion in law or policy. But it is faid that this is a de« 
cided quefUon ; and the cafe of the Graeffen Van Gottm 
land before the Lords is cited as a conclufive autho* 
rity. The particular grounds of that decifion were 
not ftated by the Court of Appeal. It would there* 
fore be impertinent to conjecture how far they might 
bear a neceflary application to the circumftances of th< 
prefent cafe. From ibme not immaterial hSts of that 
cafe, however, it jniy be allowed to Ihew that there 

X4 ^S^^ 
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The might be grounds of condemnation, which do not oc« 
^ cur in the prefait cafe. That was a cafe of a Ihip- 

>««. i6rh, ment of mails during the late war in 1797, a war, in 
' ^' the commeacement of which Ru//ia had taken a more 
than ordinary intereft, and had pledged herfelf, and 
indeed exad'ed an engagement from other powers (^7), 
that a!I fupplies fhould be prevented from being car^ 
ried to the enemy. A fhipment of fuch articles to th« 
port of an enemy would be, therefore, in violation of 
a particular engagement applying only to that war. 
There was befides this additional circumftance of aggra- 
vation attending that fliipment — that it was coufigned 
to the public arfenal of the enemy — a mode of con^ 
fignmcnt which always fumiflies fome inference 
againfl the claim of neutral property, and on the quef» 
tion of law is confidered in a more unfavourable view 
than mere mercantile confignments. Upon the whole 
It is fubmitted, that the authority of that cafe is not 
neceflarily conclufive againfl the prefent claim ; that 
the words of the treaty import no reftriftion ; and 
that the relaxation applied to articles of native growth 



(a) 25th jWiiy, 1753. Article 3d, ** ITieir (aid Majeftiet re. 
clproctUy engage to (hut all their ports againft French Ships, not 
to permit the exportation, in any cafe, from their faid ports f«r 
France^ of any military or naval ftores, or com, grain, fait, mea^ 
or other provifions ; and to take all otKer meafures in their power 
for injuring the commerce of France, and fgr bringing her by fuck 
ineans by juil conditions of p^ce." 

Article 4th. ^^ Their Majefties engage to unite all their efforts 
to prevent other powers, not implicated in this war, from giving, 
on this occafion of common concern to every civilized State, any 
protection whatever, dire£lly or indire£ily, in confefl|uence of their 
neutrality to the commerce or property of the Frtncb^ on the {ea» 
«r ia the ports of France.** 

• and 
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and produce, does in principle and pra£lice extend tQ _ The 
the prefent cafe, 

iVbv. i6lh. 

Judgment. "'«♦• 

Sir William Scott. — ^Thii cafe has been argued much 
at length on the operation of, the treaty, and on the 
authority of former praftice ; and it certainly prefents 
a queftion of coniiderable importance. But it will not 
be neceflary or proper for me to travel much into the 
argument, becaufe, if there is a decifion of the Supe- 
rior Court, fo recent as i8e3, on a a fimilar point, it 
will be conclufive upon my judgment, and I (hall 
have only to follow the rule of law there laid down, 
and to adl under the authority of that decifion. 
Let us fee then whether the cafes are fo far parallel 
cafes, as to be fubjed to an application of the fame 
principle. The Graeffen Van Gottland was a ihipment 
of mads to Cadiz in a Swedijb (hip, and, as the mailer 
appears to have faid in his depofitions, ^^ to be deli- 
vered to private confignment.** This is a Ihipment of 
fimilar articles, going in a Lubec fliip to Nantes, The 
two cafes have this circumftance in common, then, 
that the claimants are merchants of Rtiffia^ exporting 
articles of the fame kind to the enemy, not in the 
vehicles of their own country. Unlefs there arc othei: 
circumfUnces to diftinguifli the cafes, the decifion of 
the Lords upon the former cafe mud be the guide^ 
which this Court would be bound to follow. Then 
what are the diilindtions pointed out? It is faid 
that the claimant in that inftance was the Swedifh 
Conful in Ruffiai but that circumftance could ^ 
have made no difference, fince it muft have been fa^ 
miliar to all who had to judge of that cafe, that his 

character 
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The charaf^er of Conful to a foreign nation could not rary 

^^ ^ 1 the principle that was to be applied to it As a perfon 

^Tiol^^' refident in Rujfta^ he could be confidcred in no other 
light than other merchants of the country. It is then 
faid, that the cargo was going to the public arfenal of 
the enemy. — It was going to Cadizy which is a place of 
great military eqalpment, but it is a place of great 
mercantile equipment alfo ; and it does not appear, I 
think, exaftly as it has been reprefented, that thofe 
articles were to be delivered to the public arfenal of 
the State. What has been faid on the other fide is, I 
think, true, that the nature of the port is not material ; 
fmce mafts, if they are to be confidered as contra- 
band, \^hich they will be unlcfs protcfted by treaty, 
are fo, without reference to the nature of the port, 
and equally, whether bound to a mercantile port 
only, or to a port of naval military equipment. The 
confequences of the fupply may be nearly the fame in 
either cafe. If fent to a mercantile port, they may 
be there applied to immediate ufe in the equipment 
of privateers, or they may be conveyed from Nantes 
to Br^Ji^ and there become fubfervient to every pur- 
pofe, to which they could have been applied if going 
directly to a port of military equipment. Jhe only 
other diftin^on is, that the decifion alluded to, pafTed 
on a capture of the late war in 1 797, when this Coun<» 
try and Ruffia were bound by a particular convention 
to a ftrifter co-operation in the war againji France • 
But the deftination of the Graeffen Van Gottland was 
not to France^ but to Spain^ which country was by no 
manner affe&ed by the Convention of 1 793. ft hat 
appeared, I think, in numerous inftances, that the 
commercial intercourfe between RufftM and Spain was 

not 
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not interrupted, but that there wag a confiderable trade ^baI^* 

going on between the two countries during the whole 

war. Thefe diflindions then are infufficient to vary the ' ^•*- '*»N 

principle of law, which I feel myfelf bound to apply 

under the authority of the Superior Court. Without 

going int6 the antecedent hiftory of the law on this 

queltion, I muft confider the authority of this recent 

cafe decided by the Superior Court as binding on me. 

That judgment muft be fuppofed to have been formed 

with refei ence to former authorities ; and it is not eves 

now contended, on the part of the claimant, that the 

late treaty of 1801 puts the commerce oiRuJfta^ with 

refped to thefe articles, on a mpre favourable footing 

than it was before. The effed of that decifioa is con* 

cluiive on me> and I have no hefitation in pronouncing 

this cargo fubjed to condeoEmation.. 



. THE WIGHT, Ford. *ijjotfct 

'X^His was a cafe of falvage arifing on the rc-captore ^^^ ^ "J* 
of a veiTel by a convoying Ihip, within a fliort time conToyiQg lUp^ 
after the capture, and before flie had been carried out 
of fight. The fads of the cafe were, that the Wigh^ 

was failing under the convey of the Tbifbcy on a voyage 
from Zante to London ; that in paiEng the narrow 
chamiel between Ccpbalonia and Itbaca^ the whoI# 
convoy wai becalmed, and, whilft in this fituation, a 
privateer rowed out from the land by means of fweeps 
and made a capture of the Wight. On fignal being 
m$de^ the Tbijbe immediately put out ber boats, which 

purfued 



3i6 



CASES DETERMINED IN TOE 



The purfucd the privatder, and within an hour or two re- 

'^' took the tVight^ and alfo made a capture of the ^ri- 

iV0v. 30th, vateery with the lofs of one man. 

0/1 /A^ part of tie captor ^ the King^s Advocate and 
Arnold. — There is no reafon . to diftinguifli this cafe 
from other cafes of re-capture, on which falvage is di- 
refted to be given by the Prize Aft. That the re* 
taptor was the vefiel, under whofe proteftion the 
prize had been originally failing, will not vary the 
cafe, fo as to defeat the principle of law which ope^ 
rates in ordinary cafes. It is true that fome latitude 
t}f difcretion feems to have been exercifed on this point, 
in certain cafes that have been formerly determined in 
this Court. In the William in 1 803 no falvage was 
decrted; but in other cafes, in the Qr eight on^ 29 
January 1780, and in the S/. George^ 15th ^uly 1785, 
falvage was given. And it is material to obferve, that 
the principle on which the Court proceeded in thefe 
cafes, where falvage was given^ appears to have re« 
ceived confirmation from the Court of Appeal, in 
the cafe of the Hincbinbrook^ 28th January 1786, 
in which falvage was at firft refufed in the Court of 
'Admiralty; but that fentence was reverfed, and fal« 
vage was afterwards decreed by the Lords of Ap-. 
peal. 

On the part of the Ownersy Laurence and R^binfan. 
It is not to be denied that cafes may occur, in which 
convoying ihips will not be precluded from xlaiming 
falvage, on the rc-capture of fhips originally under 
their prote&ion ; but on the other hand it would be 
pbvioufly unequitable^ and attended \^dth very inju- 

3 riouft 
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nous confequences, to hold out fuch a reward to everf The 

Wight, 

a£l of recapture, or rather of ajjijiance afforded againft 1 

the common enemy in one identical conteft. The true ^v^ ' 
line of diftinftion feems to be, whether the original 
relation between the conToying fhip, and the veffel in 
queftion, had been interrupted and broken by repara- 
tion or not ? The cafe which has been principally re- 
lied on before the Lords, the Hinchinbrooky perfeftly 
accords with this diftinftion, and affords no precedent 
for a claim of falvage under the circumflances of the 
prcfent cafe. That vefTel had come to anchor on the 
outlide of the convoying veffel, with an intention of 
going farther in, but drifted to fca, and was captured 
the next day by a force fuperior to that of the con- • 
voyin^ fhip, and after thai Jhif had maintained a 
combat, and had done all that was in her power for 
th« proteSion of the veffel. Whether the capture was 
within fight of the convoying fhip, or not, was not 
diflin£tly afcertained, but the re-capture did not take 
place till the next day, and was in no manner coneded 
with the original meafures of defence. The relation of 
convoy had been endrely broken, and there could be no 
reafon why the convoying fhip, falling in with the veffel 
again after fhe had been completely in the hands of 
the enemy, fhould not be endtled to falvage, as well 
as any other veffel that had originally borne na rela- 
tion to her* But what are the circumflances of this 
cafe ? Here is a merchant fhip becalmed "m^isi^^X of 
the veffel under whofe protedion fhe is placed— -The 
boat of a privateer takes advantage of the calm^ and 
makes a temporary feizure. The affiflance which the 
Convoying veffel would have been bound to give, in 
the way of preventing the capturei if fhe hexfelf coul4 

have 
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Tkt have moved, could be given only by die means of h6r 
^'•"^' b$ats. If they did not arrive till the crew of the pri- 



jv# . 30th, vateer had gained a temporary poflfeilion, that acd- 
''^^ dental circumftance cannot be deemed fufficicnt to 
alter the nature of the affiftance given, nor make that 
a re-capture, which, in fad, could oiily be confidered 
its a continuation of the combat^ on the part of Ihips 
aflbciated together for mutual fervice. — ^This rule 
of interpretation fcems to refult, from the nature of 
aflbciation in common danger, and it becomes ftill more 
reafonable and imperative, fince a late Aft, 43d Get. 
3d. c. 57, §1^9 has not left to merchant veflels any 
option on this matter, but lays an obligation upon 
them to put themfelves under the protedion of coq- 
voy, and impofes upon them a tax for the affiftaoce 
which they are fuppofed to receive. Under fucb cir- 
cumftances they acquire a more complete right to 
all the protection which can poffibly be*given, without 
encroaching on the general duties upon which the 
convoying fhip is employed. The words of that Aft 
point to fuch a cafe as the prefent, as bang within 
the protection of the convoying fhip, on the oripnal 
Urms^ and without raifing a cafe for remuneration, 
fince it is there directed, ^^ that ihips under con- 
voy, if they are in danger of being taken pofiei&on of 
by an enemy, fhall make fignals to the fhips of irar 
wider wbofe frote£lim tbty an/ailin^^ &c.** 

Judgment. 

SirJVilliam Scott. — ^This cafecomes before me uponiy 

tllcdged a& of recapture performed by the Tbi/bey who 

had a number of merchant veflels under her convoy* 

One was captured by the enemy^ and was afterwardi 

9 ittakff 
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retaken by the Thijhe ; and for that fervice the Tbijbi Th« 
now {lands before the Court, demanding the falvage 



which is allowed to King's (hips on ordinary occafions -w^ 3oih, 
by the Prize Aft. The firft qu^ftion that arifes is/ * *^ 
Whether a convoying (hip may be entitled to falvage 
from {hips under her protection ? That queftion has, 
I think, been decided by the authority of the cafe of 
the HinchtTibroik, which is binding on me ; becaufe it 
was there laid down, that the relation which had fub* 
fifted between the convoying {hip, and thofe under her 
care, would not take the cafe out of the general pro* 
vidons of the Prize Ad. I confider that to have been 
the ancient dodrine of this Court ; and it was, I think, 
recognized as fuch by the decifions of my PredeceiTor^ 
becaufe he feemed to hold that the demand might gt*. 
nerally be confidered - as fairly within the operation of 
the A£k ; although he detet mined that, under the par- 
ticular circumftances of the cafe then before him, no 
falvage was due. He entered, I recoiled, pretty fully 
into the circumftances of that cafe, and concluded^ 
that there had^ been fome negled on the part of the 
convoying ihip, which would defeat the right of the 
falvors* The Court of Appeal was of opinion that no 
fuch imputation was raifed againft the convoying ihip 
by the faits 6f the cafe ; and farther, that fuch a que& 
tion, if it arofe in fad, was a matter to be difcufied in 
another form, and was not fit to be introduced in a 
civil caufe of this nature, to repel a demand to 
which the re-captor would be cndtled, on the general 
principle of law. It would indeed, as it was then 
obferved, be attended with very great injufUcc to the 
charader of naval officers, if the propriety of their 
condud on fuch occafions could be brought into d]& 
cttiiion lAcidcntally in this nunner j and I advert ta 

this 
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The this confideration more particularly, becaufe I perceive 
that aa infinuation of improper condud has alfo been 



jvw. 30th, introduced into the prefcnt cafe. — But under the autho- 
' *** rity of the Hincbinbrcokj I think myfelf warranted to 
confider it as a charge to which this Court will not 
attend, till otherwife eflabliflied. If a complaint was 
gravely preferred and fubftantiated elfewhcrc, on t 
proper rcprefentation to the Lords of the Admiralty, 
it might be competent to this Court to fay, that no 
claim to reward fhould be groimded on an a£t, thus 
pronounced to be an aft of mifconduft by a tribunal 
properly qualified to decide upon it. But to admit 
fuch accufations in this form, would be attended with 
great injuftice to the naval ofEcrtr whofe charaftei- was 
i^mplicated in .the charge, and would be produftive of 
great inconvenience to the Court. If I was to admit 
the infinuation in any degree, I muft alfo receive ex- 
culpatory evidence on the other fide, and that would 
be to let myfelf out to the praftice of trying a crimmal 
cafe throughout, which was fo juftly reprobated by the 
Superior Court on the former occafion. The only ma* 
terial queflion for me to confider then, is. Whether dicrc 
was fuch a capture made by the enemy as would found 
a cafe of recapture. Many cafes might be put of thceffeft 
of immediate afts of re-capture j to fhew, that it is by no 
' means neceffary that the poflfeifipn by the enemy (hould 
be hng maintained, or at any particular diflance from 
the convoying fhip. The queflion will always be. Whe- 
ther it was an efFeftual pofleffion, and fuch as wotild 
fufpend the relation of the convoying fliip ; not. Whe- 
ther it is a complete and firm pofTeffion, which, for fomc 
purpofes, is, in contemplation of law, not held to be 
efFeftcd, till the prize is carried infra praftdia ? The 
wle of infra prafiJia, however, is certainly not the 

peafun 
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meafure to be applied to queftions of this kind : The - t1)« 
very claufe of the Prize A& alludes to cafes of fal- _ 



vage, in which no fuch complete pofTeilion is fuppofed^ Nvu. 3othy 
fince it fpeaks of veflels being re-captured, and per- " ^^ 
mitted to continue on their original voyage. As 
little can it be contended that the veifel fhould have 
been out of fight, to found a cafe of re-capture ; it 
will be fufficient, if there has been that complete and 
abfolute poffeifiony which fuperfedes the authority of 
the convoying fhip ; and fuch a poffeflion mud have 
been maintained for fome time in the prefent inftance. 
Every aft of pofTeilion was exercifed ; the mafler was 
taken out ; the vefTel was completely manned with at 
many of the captor's crew, as were fufficient to over- 
power all refinance, and the veffel was taken in tow by 
the enemy. By thefe afts the former relation fubfifl- 
ing between this vefTel and the convoying fhip was 
necefiarily fufpended. A fhip in poffeflion of the enemy 
can obey no fignal, nor fupport its former duties and 
fubordination to the convoying fhip. There might flill 
remain an obligation on the part of the convoying fhip 
to attempt the re-capture, as far as it could be done con- 
liflently with the fafcty of the other vefTels under her pro- 
teftion* Such a duty would refult from the injunctions 
of the Prize Aft, whip h provides a reward for the re- 
captor, when the fervice is effefted, and cannot there- 
fore be jntended to preclude the demand of falvage, 
though the fervice rendered to the individual by the 
re-captor, may be no more than a fenfe of public 
duty would otherwife require from him. The capture 
is, I think, prov^ to have been fufHciently completed ; 
and unlefs I could go to the length of holding that 
there muft be a firm poffeflion, and a bri^ging inf^a 
VOL. V. Y prafidlu^ 
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ftdia^ I mull pronounce this Teffd to have been 
recovered from a fituation, which has been decided to 
be fuf&cient to fupport the claim of falvage bj d}e 
decifion of the Superior Court. 



^'^^ol^'^' THE JONGE BASTIAAN, Steyting. 

(Inftance Court.) 

« 
Salvage in Dif- npHis was a cafc of falvaijc on derelift, for the rt- 

tref« — Amount J[ • • n 

at which th« covery of a fhip which had (truck upon a rock^ 

firft entered, not iieaT HarwUby had Io(t her rudder and beat in her 
c«urt fMo'ihe bottom, and, being deferted by her crew, was warped 
quantum; &c. ^ff ^^y the William and Mary/macky with great danger 

and peril. After fhe had been fo brought oflF, asd 
placed in fuch a ^lt;^ation that the mafter was able to 
take away fome bullion, which compofed part of the 
cargo, the veffel funk, from the damage which flic had 
received, but was afterwards weighed up, and brought 
to Harwich by fix othcV'/fuacks^ with great and con- 
tinued exertions through five weeks. The value of 
the property laved was dated to be about 3,4001. 

On the part cf the Salvors — it was rcprefentsd to 
have been a fervice of very great merit, and it was 
prayed that the Court would think the falvors en- 
titled to a very liberal remuneration. 

On this pointy Arnoldy fir the Owners^ objefied— 

That the action had been entered only for the amount 

of 800I. and that the Court could not grant a falvage 

exceeding that fum. 

On 
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Otp tfn (fthir ftdey it was anfw^rtdy that the a^ltjon* Th^ 

was origkvally entered only on tjbe part of the firll fal- tiVa?^*^ 

vorf, aad that other falvor^ could not be conclude^ by - 

i^ny amount that they might affix to their a&ion ; but i^ 
that the objedion was untenable even as againit th^m^. 

fmce the owners would be equally anfwerable if no 
bail had been taken. 

Judgment. 

Sir William Scott. — ^The whole matter is before the 
Court, and I think the Court is by no n>ean^ iimitec} 
by any particular demand of the parties. This 
is a cafe of faivage of extraordinary noyerit, and of 
Yery long continuance. It was attended with very 
great danger, and was carried qn in oppolUioa to 
the opinion of the mafter himfelf, who reprel€;nte4 
the recovery of the veffel to be totally imprafitl^ 
cable, and difcouraged the parties from perlevering ia 
the attempt at the peril of their lives. It appears that 
the veflel was fluck fad upon a rock, with her hottom 
beaten in, and her rudder lofl, when the firft falvors 
went to her: ailiflance, in a very heavy fed) ^^ 
fucceedcd in warping her off. She funk afterwards^ 
it is tnie ; buc it is not on that account to be faid that 
the firft falvor^had lofl her again, or that they had abaa* 
^cwed thdr intereft in her. They did not ftay by the 
yeflel ; but it cai^iiot be fuppofed that having rifqued (9 
much for her recovery, they meant to defert her, 
whilft cithers were employed in their fight, in '^^eigh- 
ing her up and in faving the cargo. If ^ej took no 
part in thofe exertions, it could only be becaufe they 
perceived, that the perfons employed in that fervice 
would perform it as well without them. They had 

Y2 ' been 
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The been the immediate inftruments of faving her from her 
TiAAtt. original danger, and of bringing her to the place, 
Pteemhr inh, whcrc thcic othcr parties were ^enabled to complete 
^^^ her recovery. I jim inclined to throw the falvage for 
the former, as well as the latter fervices, into hotch- 
pot, and to give all the perfons concerned equal (hares. 
The perfons employed arc many, being the crews of 
fix or feven fmacks. I fhall direft them all to (hare 
alike, giving the owners and mafters of the fmacks a 
double (hare, and one perfon, whofe leg was bmken 
in the fervice, three (hares. 

On the fart of the Owners- yfrnold then objected— 
That the (alvage (hould be given only to the amount 
of the cargo fKhed up ; and that the bullion, which 
the matter had taken away with him, (hould not con- 
tribute. — But the Court oyer-ruled that objefUon, and 
pronounced for a falvage of two-thirds of the whole 
property. 
17th Fek. 1806. On a fubfequent day (a), an application was made 

to the Court to reduce the rate of falvage, as to cer- 
tain articles compofmg the claim of one proprietor, on 
a fuggeftion that the actual proceeds did not amount to 
fo Qiuch as the appraized eftimate. On the other Hit i 
it was contended, that the parties had taken the pror 
pcrty at bail, and were concluded by that valuation ; 
that it vras according to the amount of that bail that 
the falvors demand was to be fatisfied. 

The Court rejefted the Application, and direScd 
the former decree to be carried into execfluon. 



THE 
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THE RICHMOND, Brattel. i)«««r,7th, 

1104. 

fj^is was a cafe oizn American veffel,feizcd in port by ^ont^^^b^^^^^^ 
order of the Governor of Su Helena, and proceeded concealed on a 

, deAination to 

airainft as prize to the JCing in hisOffice of Admiralty » ihe/>«/ Tranct 

°, ,,« . J rirjA' —Ship and car- 

on the ground that ihe was going under a taile deiti- go condemned, 
nation to the IJle of France^ with articles of a contraband 
nature concealed on board, and with a view of felling 
the veffcl there, as a veffel well adapted for a ftiip of 
war, and for the fervice of privateering. 

The cafe was argued much at length, as to the effeft 
of the evidence on thefe points. 

Jqdgment, 
Sir WilliMm Sr^//.^-Thi$ is a fliip which is claimed 
as an American veflel, by the matter, defcribing him. 
fclf as part-owner, in conjun£iion with another perfon, 
who is alfo a citizen of America. In an affidavit, 
which enters very minutely into the hiftory of the 
voyage, he dates, *' that the veffel failed on a def- 
tination to Su Helena^ from thence to Mozambiquey on 
the coafl^ of Africa^ with a defign of proceeding after- 
wards with a cargo of flaves to the Havannah^ where 
the (hip was to have been fold, having been origincilly 
purchafed there, though built in America.** The af- 
fumed voyage, on this reprefentation, was for the pur- 
pofe of procuring flaves, a trade which, I ^m at li- 
berty to obferve, is ftrongly difcountenanced by the 
laws of America^ fince it- was but very lately, that a 
Proftor appeared in the Court of Appeal, intimating 
an intendon,on the part of the American Government, 
to interpofe a claim for the proceeds of all cargoes of 

Y 3 flaves 
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The flares that (hould be decreed to be reftored to Ame" 

, rican fubjefits, zs piroptfrty engaged in a trade, which 

Decmhir jth, is ftridly prohibited by the laws of that Country. 

'^^ I may, I think, without impropriety, advert ta this 

fad fo conveyed to the knowledge of the Coart. 

All the formal papers on board expr^f^ a deftioa*- 
tion to the f/le of France } but the mafter (hires, " that 
there was no original intention of going to that port ; 
that as a clearance could not be expreffed to Mozam* 
biquBi owing to the reilri&ion of the American laws as 
to fuch a trade, the IJle of France was put in as a coa- 
venient place, on that account, and alfo for the pur- 
pofe of avoiding the cruizers that are very numerous 
ciF Mozambique.^* In conformity lo this reprefenta- 
don, there was an agreement on boards ftacing the 
voyage to be to Sts Helena and Mo7&ambiq*ie* There 
are alfo fome in(lru£bions, purporting to be drawn up 
at fea by the mafter, for the diredion of any peribn 
who might fucceed to the command, in cafe of any 
accident that might happen to himfelf. Thefe ezpref^ 
the dedination to be to St. Helena^ and irom thence 
to Mozambique \ and the mariner's contrad defcribe^ 
ttie voyage to have beefi it Su Helena and other place! 
in the Indian Seas. Thefe three papers hold out a 
deftination to Mozambique ; but all the other papers 
on board defcribe the voyage to have beda to the yk 
of France^ though, according to the mafter's depofition 
on the a9th interrogatory, there was no original inten* 
tion of going there. It does turn out, however, in faft, 
that at the time of feizure, the veffel was adually going 
to rhe yie of France^ and that flir was umhoored for tha 
^urpofe of proceeding on that deftination, bavi^ ob- 
tained a clearance for that place from the Governor of 

S/. 
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5/. Helena. At what time this intention was taken up The 

does not appear ; there is no notice taken of it in the , 

mailer's aiSdavit, in which he had an opportunity of Dtctmbtr 7th, 
explaining all the changes that might have taken place 
in his mind : There is no mention of it in the pro- 
vifional inftrudions, prepared during the voyage by the 
mailer himfelf, though it certainly muil have occurred 
to him, that though he might expccl: to difpofe of his • 
cargo at St. Helena f it was ftill podible that he might be 
difappointed ; and it would have been but a natural pre* 
cautioir, that he ihould have provided for fuchan event. 
Conneding thefe circumftances together, that the ori-* 
ginal clearance was to the IJle rf France j that at the 
time of the fdzure the ihip was adually going thither, 
and that it is left in perfect obfcurity at what time that' 
intention was taken up, it is difficult not to confider 
the IJle of France as the pojible pott of deitination of 
this veffel according to the original intention — I fay, as 
the foffibU forty at leaO^, if not the principal^ and ab" 
folate port of deilination of the original voyage. Ir 
cannot be denied, undoubtedly, that an American 
fliip might go to St. Helena^ and from thence to \h€ 
Ifte of France^ ot any other port of the enemy, pro- 
inded the cargo was of an innocent nature. If, oa the 
contrary, the cargo was of a noxious charader, the 
circumftance of merely touching at an Englifh port, 
would not alter the nature of a voyage in itfelf illegal. 
It becomes, then, material to coniider what was the 
nature of the cargo. It confiflcd partly of provifions, 
which arc certainly innocent. But there were like- 
Wife on board forty-two barrels of pitch and tar, which 
whatever might have been the value of them in Ame* 
ricoy cannot be reprefented as an inconfiderable quan- 

Y4 tity. 
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Th» ^ty^ ^th refped to the market to which it was going* 
 This quantity of pitch and tar is totally difiembled in 

Dtcemhif 9tb, all the papers, in the bills of lading and manifeft \ and 
yet it is perfedly clear, that it compofed a part of the 
cargo, iince it was fo defcribed, in the declaration made 
at St. Helenay for the purpofe of obtaining pcroiiffion 
to fell. What could have been the reafon of this c(hi« 
cealment? It muft have been owing to the nature of 
the articles. . If they had been merely (tores they might 
haye been difclofed ; but if they were confidered as part 
of the cargo, then^ indeed, it is eafy to perceive a reafon 
for the concealment. In the firft place, it would be 
neceflfary to conceal them from the American cuftom- 
houfe at the exportation, as prohibited articles going 
on a deftination to a port of a Belligerent, contrary 
to the engagements of treaty fubfifting between the 
United States and the Enemy of that Belligerent. 
It would beneceCary alfo to diflfemble both io.EngliJb 
, and to French crufzers, iince, whether going to an Eng" 

lijb or to a French port, they would be liable to feizure 
by the cruizers of either Country refpedivcly, who 
would have a right to confider fuch fupplies carried 
to an enemy as illegal by the law of nations, and 
by the particular flipulations of treaty. It is aiked, 
what }¥as to be done under fuch difficulties? The 
anfwer is plain and obvious : — Carry as much as is 
neceffary for your own ufe, and no more, in violation 
of the obligations of your country, for any profpeft of 
advantage to yourfelf. It has been almoft admitted in 
argument, as indeed it could not be denied, that if 
the veflel had been met by a Britijb cniizer, on the 
former part of the voyage, (he wo^d have been fubjeft 
to condenmation ; fince the avowwd deftination in the 
papers was to the JJle of France^ with a quantity of 

pitch 



HIGH COURT OF ADMIRALTY, 
pitch and tar, bdng contraband articles, on board, aad The 



3*9 



RlCHMOim. 



concealed in all the papers relative to the cargo. If 
flie had been met by a Britijh cruizer, it is impoffible btctmbir 7th, 
to deny, that the fhip and whole cargo, belonging to ' ^ 
the fame owner, wQuld have been fubjed to condem- 
nation, without admitting one word to be urged in the 
way of apology or defence. « 

Under thefe circumftances, the fliip comes to Su 
HeUnUy on the a 3d of July^ and the maft«r almoft im^ 
mediately requefts permiifion to fell part of the cargo, or 
at leaft fo much as might enable him to clear his decks. 
On this part of the cafe, I cannot help obferving, on the 
very ihort time which it feems to have taken to accom- 
pliQi this objed* On the ,24th permiifion is given ; on 
the 29th the fale is all over, and the veflel is preparing 
to go away. <^/. Helena^ I am aware, is a fmall place, 
and it might not take many days to afcertain the ftate of 
the market* But the cargo mud have been taken out, 
becaufe it appears that twelve barrels of tar, which lay 
at the bottom, were difpofed of; or if it is fuggefted that 
thofe twelve barrels mull have been on the deck, and no 
more, it will not add much to the favourable appear^ 
ance of this tranfa6tion. So early as the 29th of July 
it is manifeft from the mailer's own declaration, that 
the refolution was entertained of going to the I/le of 
France^ though it does not appear exadly at what 
time the intention was firft formed, and it is denied 
to have made a part of the original plan. About this 
time, the converfation and conduft of the mailer be* 
gan to excite the attention of the Governor, and in a 
manner which does feem to call for fome obfervation 
from me. It appears, that the veifel was originally 
built for a (hip of war, and was eafily convertible to 

warlike 
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Tte INiriike pufpofes ; atid it is eftablifhed {a) m eY]de]ice> 

that the mafUr conYcrfed with fcYcral perfons on thb 

^Ti.^'*** fubjefty Mid difclofcd an intention of felling her at the 

Ifie ^ France. The converiation which the matter 

k repcM'ted to' hare held^ ^ras to this e£fed : ^ That 

he heatd that he Mi^as fufpefted by the Governor, for 

having faid that he would fell his fhip at the J/le cf 

France^ that he ihouU have no obje^ion to repeat the 

ikme to the Governor himfelf, fbr fuch ihips were 

much wanted) and he (hould fell her well for a priva- 

Mttt^ and buy i^other upon advantageous terms. ** The 

^nly objedion that is made to this evidence is, that it 

comes frrnn perfons examined in an irregular manner. 

In admitting fuch evidence to be read, the Court would 

certainly not hold itfelf bound by it, in the fame degree, 

as by ^tdence taken in the ufual and regular mode, 

but it would have been a great fatisfadion to the 

Court, to have feen any difclaimer of the imputation 

on the part of the mailer. No notice is taken of it 

iB hid affidavit, or in the letter which he wrote to the 

Governor j and though the Governor's letter to him 

had exprefsly charged him with this condu£fc, as die 

ground of his detention, no denial or contradidicm is 

oppofed to it in the mafter's anfwer. Nothing tp« 

pears there but what is perfeAIy confiftent with Us 

declaration^ *^ That he would repeat the fame thing td 






(«) The exammsRioBft takea at ^/« /^riEnr/i contained tlie depo» 
iitions of federal perfons of chara£ler and reputation in tkat placet 
aS to the dondu£l and declarations of the mafler. — It was obje6ed 
Ikgttnft the erideRce, that it wa« irregularly taken, and from per- 
fons who were in no fnanner competent to be intioduced as wit- 
jieffei in a prize caufe in the firft ififtance. But crwing ta the p^ 
culiar nature of the cafe, the C^urt permitted the depofitions t6 b^ 
read* fubje^i to all obferration. 
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-die G6vemof himfelf.** Now f cannot admit, Utox Th* 
&Gh 2 converfation was proper to be rq>eated, or that ,^ _ '^ 

it did Bot call for fome notke and repreheAfiofi from Ver^tf 7ts 
ihe Governor. Here was an avowed intention of going * 
to fell a (hip to a belligerent ; which, in time of waf , 
is at leaft a very fufpkious a£t — ^and to do a great deal 
tliote, to fell a (hip which the neutral owner knew td 
be peculiarly adapted for purpofes of war, and with a 
declared expe&ation that it would be ho(tily employed 
againfl this country* It cannot furely , under any point 
df view, but be ccmfidered as a very hoftile aft, to btf 
carrying a fupply of a moft powerful ihftrunlent of 
mifcbief^ of contraband ready made up (a), to the 
vnemy for hoftile ufe^ and intended for thja ufe by 
the felier, and With an avowed knowledge that it Would 
be fo applied. It is not altogether improper to olv 
ferve^ alfo, on the manner in which this intention waf 
declared ) fitkct the malignant nature of fuch a pau 
pofe was not a little increafed by the indecent levity 
ipc^ith which the mafter exprefled himfelf, *^ that (he 
vrould be feen playing round the Eaft India Ccm* 
fanys flnp^ in ihe Bay rf Bengal n^xt feafon*^ It it 
furciy no breach of charity to impute the moft unfile 
Tourable intentions to fuch a condud ; and if tranfac-' 
a^ons are in themfelvte of a queftionable nature, fuch 
declarations are qjiite fufficient to d^efmine theii" 
true colour and complexion. There was alfo anoth^f 
a& of improper behaviour, in the communication which 
this mafter held with the Fremh prifoners at St^ Helena$ 
and in taking letters from them to be delivered at th^ 
IJle of France. In his affidavit he fays th^t among thtf 

{a) Im tlie cafe of the BruiUi^ Ruthiff9riy Lord«, Jitly 27, (804, 
a (hip, recently bu3t for war, as not fit fin' cdmoBeree, and going ti 
the Ha%annah to be fold, waa condemned as contraband. See far« 
thcf note in the Appendix. 

papers 
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The papers were fome letters which he openly received in 
Richmond, ^j^^ company of an officer of a Britijh Eq/i buUa (hip ; 
VttmbiV 7ib, that^they were delivered up on the 2d oi Augu/ij and 
^^^ rerurned to him with an aflurance from the Britijh 
officers that they were perfe&ly honourable ; and that 
he had received them knowing nothing of th^r con- 
tents.** They were a^dreffed to perfons in the higheft 
official fituations at the JJle of France^ both civil and 
military, to whom communications of a political ten- 
dency were likely to be made ; and if any fuch aflur- 
ance was given to him, that there was nothing improper 
in taking fuch letters, I think it was rather improperly 
given, becaufe I cannot but confider it to have been an 
zQi of great indifcretion in the perfon, who took thefe 
letters, under fuch circurfftances as are here defcribed, 
without previous permiffion, and under a total igno- 
ranee of their contents. The Governor's letter, I per- 
ceive, complains of this condud ; and I cannot but 
confider it to have been an aft of very officious and 
undue interference, on the part of a neutral matter. 

The fliip was feized by the order of the Governor 
on the I ft of Auguft^ and from that time the hand of 
force was upon her. She was not reftored to the 
claimant, nor left at liberty to proceed on her voyage 
after that time. A negotiation, it feems, had originally 
commenced for the purchafe of fome of the pro- 
vifions by way of pre-emption; and on an under- 
fianding founded on the repeated reprefentation of 
the mailer, that there were not more than nine or 
ten barrels of tar on board, which the Governor con- 
fcnted to take. On proceeding to the execution of 
this agreement, the faft turned out to be, that there 
were twenty-niue barrels on board } and the only an- 
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fwer oi* apology that is made for this exccfs is, that  The 
the mate had deceired the mafter, as to the quantity '^'^'*'^°'*'*' 
before fold. Could this be the fad ? Here is a noxious Dwmhr 7th, 
article found on board ; and it is impoffiblc that the '^°** 
mafter fhould not have known how much he had on 
board when he left America. He was indeed bound to 
know it, and cannot be heard to aver an ignorance 
of that fa£t ; fmce there would be an end of the 
treaty, if a mafter could be allowed to fay, I am going 
to a belligerent port, but I do not know what I carry ; 
and by that ignorance could be admitted to juflify 
the carrying of contraband. The excufe i^ equally in- 
admiflible, that he did not knpw how much remained 
unfold. If Jie was going to the IJJe of France y he was 
bound alfo to know how much he had on board at 
that time ; otherwife a mafler would have nothing 
to do but to touch at an ErigHjh port, and under 
the cover of ignorance carry whatever he pleafed to 
the enemy. The very ftipulations of treaty eftop him 
from pleading ignorance in fuch a cafe. But it is faid^ 
that "be could have no fraudulent intention, becaufe, 
as he had entered into an agreement that the Gover- 
nor ihould take the whole cargo, the fad would 
fpeedily appear that he had fo many barrels of pitch 
and tar on board. It may be afked, Why then did the 
mate deceive him ? If it was a matter not to be con- 
cealed, why was any deceit pradifed about it ? In the 
next place it is to be obferved, that he had reported 
^he fmaller quantity to the Governor, when he applied 
for a permiffion to clear out to the IJle of France y and 
having made this declaration he might thinl^ himfelf 
bound to adhere to it ; or he might hope that upon 
an agreement to take the whole cargo, the excefs of 
quantity would not be rigoroufly exanjined. The fad^ 

however. 
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kowcvcr, proved othervife : In procecdiDg to imlivor 
the cargo, the difcovery is made, that there were 
twenty-nine barrels on board ; an immedi^e al^rm i| 
taken, the . unlivery is difeontinued, aad the Cover* 
nor informs the mafter that he cannot be pief fitted to 
proceed farther in the profecution of hi? voyage to 
the IJle of France. At the fame time a propofal is midt 
to purcfaafe the veflel ; but this offer aftieFwards went 
oflF on a difpute about the terms. 

Upon this colledion of &£^s, three queftioas arife : 
fir/l^ Whether thii« quantity of pitch 9n4 tar could bs 
lawfully carried tx> the l/le 0/ Francey more efpedally 
conneded as it was with an intention of falling the 
fliip herfelf alio, for purpofes of war, in the enemy'K 
port f This queflion will df pend in (bme meafure 
upon another, Whether the quantity could be con<> 
fidered as i^titended for the ihip's ufe, and only 9S 
ftores ? Now I cannot but think that it w|ls ijiore than 
can fairly be confidered as ftores ? Perfo^is are not, 
under the pretence of a voyage round the world, to 
carry as much as they pleafe of articles of this noxious 
nature, and then fell them at different ports, where they 
may immediately become convertible to purpofes of 
war. The term ftores^ is to be liheraUy inteipreted ; 
but ftlU it muft be fo( underftood, as to be capable 
^ fomething like a definitive conftrudion* Twelve 
barrels had beoi before difpofed of 9t 5/. Helena a$ 
part of the cargo, and therefore it is quite impoffible 
to fuppofe that the whole quantity was originally in* 
tended asjiores. When it is conne^ed with the aft of 
concealment of the quantity oi|i board, the inference 
becomes more ftrong, that the remainder was like^ 
wife intended for the piupofe of fal^ at the Iflg tf 

f ranee. It may beafked, whsit ^pei;(bni w^ to do in 

this 
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this Situation, meaning lo HOt feirly, and ^ being difap^ 
pointed of felling the whole quantity at St. Helena f 
The anfwer k obvious, He ought to have declared the 
quantity, and to have requefted permiflion to feH or 
depofit for fale fuch part as exceeded the proportion 
of ftores upon the ifland. Such a precaution will ap- 
pear ftill more reafpnablc, When we are told that the 
original value of the whole quantity was not more than 
ten or fifteen pounds. The inconvenience, or lofs of 
felling a part to difadvantage there, would have bcei* 
very trifling ; and with this fmall facrificc to the obli- 
gations of the treaty, he might have gone on with fe- 
curity, and without incurring any of the imputations 
ipeWch have been fince charged up<m him. Inftead of 
purfuing this prudent conduft,- the mailer is induced 
to mifreprefent the quantity throughout, whatever be 
the caufe of that mifreprefentation ; and, . I think, k 
muft have been fo mifreprefented, for the purpofe of 
obtaining a clearance to the //%? of France^ which k 
could not be fuppofed that the Oovernor would have 
granted, if the whole quantity had been difciofed. 
Having once fo reported, the mafter was under the ne- 
ceffity of adhering to his Ifirft accoufir, until the ad;W 
difclofure, and then it was to be faid in explanadon; 
that it muft be tiken to be as a miflake, and that it 
could not be otberwife. 

The iecoad queftion which arifes from this ftatement 
-of fafts 16, Whether the feizure was made^ac a time 
when tlie intesdon of going to the (^ ofFrat^^ns foffi- 
cientiy carried into execution? If there wa« any orir 
ffxval defign of going toAel/leof Franc^^ it is ckar that 
the mafter had^adi^eadycomi^etied part of thevoyage; and 
Azlihc vdTd wasa^kuaUy unmoor^ ia further profeco- 
tion of it whfixx thie ieisaare W4S JEaad^ The oitginal pa- 

, pers 



335 

Tim 
iSof. 



33<^ 



CASES DETERMINED IK THE 



The pers all exprefs a deftination to the IJle of France y and the 
RicHMowp. jf^^ afterwards turns out to be agreeable to that reprc- 



Dttakh^ 7tb, fentation. The coincidence at leail is very ftriking^and 
''^ aflfords ftrong grounds to prefume that the original defti- 
nation was abfolutely to the ffle of France. But fuppofiDg 
that it ¥ras only of a Ihifting nature, and that it was 
merely eventual. That in Uw would be quite fufficient; 
and that at lead muft be taken to have been the defign 
of the parties. The Governor fuppofed it to have been 
more, and that the veiTel came into St. Helena only to 
clear decks, and facilitate her courfe. It is, how- 
ever, not neceflary to enquire whether this fufpicion 
of the Governor was well founded, or not ; becaufe 
if the intention was no more than this, *^ I will go and 
fell pitch and far at St. Helena^ if I can, and if I can^ 
not, I will go on with them to the IJle of France^ and 
lell them there,'' that is an unlawful purpofe } and 
every (lep taken in the profecution of fuch a defign is 
an unlawful ad. The interpofition of an Engllfh port 
would not make it innocent. Part of the projeded 
fcheme had already been executed; a clearance had 
been obtained, and the veflel was adually unmoored, 
and in profecution of the latter part of the purpofe, 
when the hand of the Governor was laid upon her. 
The remaining queftion is. Whether, the ill^l ad, 
which I am of opinion did fufEciently exift at ttie time 
of feizute, has been defeated, or in any degree al. 
tered, by any thing which has paiTed fmce betweea 
the Governor and the claimant ? On this point it 
might be fufficient to obferve, that the Governor had 
no authority for any fuch purpofe ; becaufe if the King 
was entitled to any interefl by virtue of this feizure, 
if his right was once vefted, no ad of thib Gentleman, 

in the capacity of an officer of thejE^^ India Company's 
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fettlement at St. Helena, could difpoiTds the King and The 
defeat his title to confifcation which had already accru- .._,..«' 
ed. It may be farther obferved alfo on the faft, that the Dcermf>er 7*, 
treaty between the Governor and the Matter proceeded 
on a fuppofltion that every thing relative to the cargo was 
feurly tranfafted, and that the quantity of pitch and tar 
was not more than feven or eight barrels, as reprefented 
in the ma/ler's declaration. Grounds of difiatisfadion 
might exifl as to the fhip, and as to the condud: of the 
mafter at the iiland, but no fufpicion had arifen as to the 
cargo, till the unlivery difcovered this concealed quan- 
tity of pitch and tar. Upon this difclofure the Gover- 
nor informed the mafter that he could not be permitted 
to go on. He directed the fhip and cargo to be feized, 
and immediately proceeded to take the examinations ; 
and, under the particular circumftances of th& cafo^ 
he aded, in my opinion, wifely, and warrantably in 
fo doing. What the mafter means by faying, " that 
he applied to the Governor to know why his fhip was 
feized, but that he could get no anfwer,** I am at 
a Idfs to conceive, when this very charge was con- 
tained in the Governor's letter, and there appears 
to have been no denial on the part of the mafter. A 
farther negociation commenced refpeding the pur- 
chafe of the fhip, with a lenity on the part of the Go« 
vemor, which is rather to be deemed exceflive ; be- 
caufe payment for the reft of the cargo and for the 
(hip would be money thrown away, if the pitch and 
tar were contraband ; inafmuch as the carrying of con- 
traband fo concealed would work the forfeiture of the 
fhip and cargo belonging to the fame owners. The 
negodatbn however goes off; and the fhip is fent to 
this country for legal adjudication, and upon the legal 
VOL. V. z refult 
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The o'clock in the morning had got under way (tf), and 
had been purfuing a courfe direftly from the Swift 
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— — — about an hour before the boat of the Fly could put 
iSo4, ' offj which was not till nine o'clock, when the flood 
began to make where (he lay. The prize would have 
effefted her efcape, before the Swift could have been 
in a fituation to » render any affift&ce. There was 
therefore no aft dontf nor any intention manifefted, 
by which the common foundation of conftruQive afCft- 
atice, the profpeft of intimidation, or afliftance, could 
be faid to be held out to the different parties, fo as 
to entitle the cutter to maintain an intereil in the 
capture. 

On the part of the Swift, the King*s Advocate and 
Swabey. — It is admitted that the cutter was in fight at 
the time of capture, but undoubtedly the prefumption 
arifing from that circumftance may be repelled, as it 
has been frequently held, by a contrary, courfe, and 
by other circumftances of a pofitive nature ; inafmuch 
as z€ts of a pofitive nature may fairly be taken as a 
declaration of an intention hot to partake or meddle 
in the feizure. But no futh inference can arife from 
the mere circumftance of being at anchor, more efpe- 
cially in a cafe like the prefcnt, when both the veflcls 
were in the fame fituation, and were waiting for a 
wind to enable them to make the capture. In fuch a 
fituation the animus Capiendi muft be prefumed,' and 
the movement of the prize, if it were admitted, 

{a) This fa6l was denied oii the other fide, but it was ad« 
initted that the prize was endeavouring, to move a little farther 
from the rocks, when (he is'as fcizeJ. 

would 
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^ould not vary the cafe fo as to. defeat the confe- The 
quences arifiiig from fuch an intention. It is faid, Dt&s. 
that the lieutenant had gone on fliore, and by that aft j^^c mh, 
might be fuppofed to have abandoned all defign of *^*^ 
feizing. But taken it in conjunftion with the moral 
certainty that ^pxiRed of the prize not bems able to 
efcape the Swifts when the tide fet in, it "^waS merely 
an intermediate .aft, fcarcely to be confidered as a 
poftponement of the feizure, much lefs as an aban- 
donment of the defign. The purpofe of abandon- 
ment is alfo contended to be inferred ftill more ftrongiy 
from the commander of rhe Swift continuing on (hore 
till after the tide had turned again. In io doing, it is 
faid> he waved the opportunity of reaching the veiTel, 
if in faft he had ever entertained the intention of 
fending the boat on board at high water. But it 
muft be recoUefted, alfo, that the boat of the Fly^ 
which lay nearer, had gone to the prize in the mean 
time, and that this movement had been perceived by 
the officer on ihore. That circumftance would re- 
move the necfflciy of proceeding to make an aftual 
feizure, though it could not affeft his right, as a con-- 
ftruftive captor, to all the benefits ufually attending 
the being injight ai the time of feizure. 

Judgement. 
Sir William Scott. — In this cafe it is certain that the 
privateer was the aftual captor, and alfo a meritorious 
captor, as the objeft was not effefted without confi*"^ 
del able exertion. It is equally certain, that the King's 
4iip was in fight at the time. On behalf of a King's 
fhip, this circumflance alone is generally held fufficient 
tp found a claini of joint-capture, and to raife a legal 

5^3 pre. 
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DriJgIbkoi- prcfuHiptton of 'the animus peffequendi^ (a) which 

^DER$. ig 0ot fo re^ily attributed to private 0iips of war. 

Dee. 12th, They go out principally on fpeculations of intereft, and 

* ^' are not called upon to exert thofe prompt hoftilities 

UFiJe^X 269. on every pccafion, to, which King's (hips are in duty 

bound by the nature of their fervice, • A3 to King's 
ifaipSy however, it 13 undoubtedly true, th^it the prefump- 
tion may be repelled by contrary circuroilances, tcnd*- 
ing to fliew that there was either no knowledge of the 
capture that was going on, or no intention to partake 
in it— in faft, that there was no a£live or conftrudive 
afliftance. In one cafe, the Lords of Appeal decided, 
that the aft of fteering a contrary courfe would have 
the efieft of repelling the force of any inference raifed 
on the mere prefum|foon of law ; and other cafes 
might be put, Ihort of that, which would, I conceive, 
have the fame eiFeft ; as, if a King's Hiip was lying in 
harbour, utterly ignorant of the occurrence, with her 
men difperied' and fails unfet. In the prefent cafe, (or 
ioilance, if no one had been left on board, cognifantof 
what was going on, it might have be^n a circumftance 
that would havejuftified the application of the fame rule. 
3ut the fiifts upon which this claim is founded are very 
diflferent. Here was a man of war going towards Guem^ 
fey^ as was the privateer alfo in the fame courfe ; they 
both came to an anchor, being becalmed, but both enter- 
taining the intention of profecuting their voyage when 
a breeze ftiould fpring up. The Commander of thcf 
King's cutter went on ffaore, but it is proved, that 
before he went he gave orders, ** ti^at the vejfel iu 
Jight might be watched^ ihat at a pn^er time Jhe Jboid^ 
be boarded J and a Jignal fiould be made to bim^ if fie 
Jiioul4 wigb anchor J ^ It is evident, therefore, that the 

prize 
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prize had been anobjed of attention to the King's (Hip; p^,, q^/.^oe. 
andy the mafler adds, that he kept a watch upon her, ^^^*' 
and kept his fails hoifted to be in readinefs, ^^ if a ^^Tltb** 
refijlanee bad been made to the boat which was pet* ^M* 
eeived to go off' to her from the privateer ^ or if there 
had been any attempt to efcape^ If there is any truth 
ki this evidence, it is impoflible to contend that there 
was no intention to purfue. The chief circumilance 

OA which any reliance has been placed is, that tha 
commanding officer,Lieu tenant Mc;2^;f/^;^, went on (hore, 
as he fays, to reconnoitre the prize, and to perform 
other fer\'ices. But, conlidering that fuch diredions 
were left,, and that the flate of the winds infured aU 
moft a moral certainty of affording alEdance when it 
fliould be required, 1 think much ftrefs is not to be 
laid on that fed. The privateer did not put herfelf 
in motion, but fent her boat with eight men ; and it 
18 to be obferved, that there were feven men on board 
the prize, who might probably have refitted, if it had 
not been deemed hopelefs from a view of the affiflance 
which was to be expefted firom the cutter. The 
fubfequent conduft of the party, alfo, is not immate. 
rial, as (hewing what was the intention of the Swift, (a) 
As foon as the wind and tide ferved, both fhips got 

under 

{a) An objedUon had been taken to the eYidence of the mate 
ef the Sfuifti examined under a releafe, on the ground that 
he ftill confeflcd thfit he expe£^ed to (hare in the prize. His 
words were *' that the deponent knows that he has by the faid 
releafe diTefted kimfelf of all legal claim to any part of the ' faid 
capture* but that he expef^s, (hould the faid JV, Mounfey fuccccd 
in this caofe, that he will be liberal, and fufier the deponent t5 
receive his fliare of the faid capture." It was anfwered, that this 
Q)>jeAion wcat only to the credit, and not to the competency ot 

»4 the 
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The tmder 'vreiirh to proceed to Guemfey. and on the 

oc&s. Tery nrlt meeting Lieutenant Mounfey took mealuret 

' ^,^, jjjh to affert his claim. It is not necefiary that the eye 

1804. of the Captain of the King's (hip, who was on 

ihore^ fhould be on the veflel at the precife moment 

of fdzure, though^ according to fome parts of the 

evidence, even that drcumftance was not wanting : 
It is fuificient that thofe on board were left with 'pro- 
per direftions, and that they exercifed a general atten* 
tion on the bbjed, with a view to the capture, when 
a proper opportunity fhould oflFeh On the fa£b of 
this cafe, I am of opinion that there are no drcum- 
ilances fhewn, which can have the effect of oufting 
the claim of the King's fliip, founded on the general 
prefumptions of law, and, therefore, I (hall pronounce 

' * for the intereft of the ^wlft to (hare in this capture. 

•^ —  

the witnefs) and that it had been fo held in feveral cafes both in 
this Court and the Court of Appeal. OlyeSion tmer^ruUd. So 
in the cafe of the San Jofe^ 5th Feb. i8o6.<^-But note the diftino- 
tion. In the cafe of the ^mi/tfy Wleneuve^ 21 fi Feb, iZoS. The 
King's Advocate objeded to the evidence of one witaefs, that in 
his anfwer to the fixth interrogatory, he had acknowledged, '* that 
he cannot fay that he is not intereiled^ inafmuch as he conceives 
he will be entitled to ihare, if his veffel was pronounced a joiiit 
captor^ though he had figncd a releafe." On the other Jide^ Lmh 
rence contended. That as he was clearly not interefted, the effed 
of his impreffion was no more an obje6lion in this cafe, than in 
thofe in which the expe&ation depended only on the bounty of 
the parties. But the Court rcjefted the evidence, obfcrving, " I 
have always underftood the diftindtion in th^fe Courts to be, that 
if the witnefs fays only that he experts to (hare from the bouDtr 
of the captorsy he is not difqualtfied or rendered incompetent ^ what- 
ever may be the dedu^on of credit to which he is expofed.— 
jput if he thinks himfelf entitled in laWf he ads under an impref- 
fion of interefiy which renders him Utcomfetent^ however eironeoas 
that opinion may be. 

Inftance 
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Inftance Court , 7^ *»*» 

THE THAMES, Drummond. 

'TpHis was a cafe of colKfion, on afuit brought by CaferfCoiii- 

the kte mailer and owner of the coble, or fifhing- Md Cofts. 
fmack, the 'John and Mary^ againft the owner of the 
Thames (loop. 

The A£t of Court alledged that about ten o'clock 
in the morning of the nth of Oilober 1803, the faid 
coble was oflf the port of Great Tarmoutby fleering 
about North l^orth Eaft, hauled clofe to the wind, 
for the purpofe of getting the land on board, with a 
frefli breeze from the North Weft by North, at which 
dme the iloop (the Thames) was failing to the fouth- 
ward with the wind free, and drove againft the faid 
coble^ and ftnick the fame with fuch violence on* her 
ftarboard bow, that the faid coble foon afterwards 
funk, and was totally loft, with all her filhing neti 
and three lafts of herrings, ^ores, &c. and that the 
lofs of the faid coble was folely occafioned^by the 
mifcondud of the crew of the faid floop {a). The 

different 



(a) On the part of the Thames^ the circumflances of the.acci* 
dent were ftated in the following^ manner : That the faid Teflelt 
the Thamaf Drummond mafter, failed on the 9th ofOffoier 1803^ 
from Dundee^ bound to London^ with a cargo of various goods, 
and that during the faid voyage, to wit, on the nth of the faid 
month, about ten o'clock A.M. the faid (hip being then betweea 
Eaftntfi and Orfordnefs^ with all her fails fet that w^uld ftand* 

witk 
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The different reprefentations of the parties were fupported 

. 1- by afEdavits. As it was a quefUon depending Tery 

y^y^y^' much 



with a frefli htttie of m^ind from the North Weft, fteeiing Weft 
by Weft, the faid Francis Drummond being desirous of leanung 
if there were any Frfnth privateers on the coaft, refolved to fpcak 
a fifhitig-coble, whkh he perceived at aboust three miles diftance, on 
hii weather bow, ftandiiig to the northward, ahd for that purpole 
dire£led the man at the helm of the Tbama to haul her dofe to the 
wind, which was done accordingly. That Robert H^uruj the mate 
foon after waived his hand to the coble, to fpcak her ; that at fuch 
tine, and until the accident hereafter mentioned happeaed, there 
Mut hut two men on the coUe's deck % that thereupon the man 
who was fteering the coble, inftead of gradually bearing down and 
Hearing the Thames^ as he might and ought to have done» put his 
helm hard a weather, in order, as it appeared, to go athwart hawfie, 
and to leeward of the Thumesj than failing clofe by the wind. 
That the faid Francis Drummond^ conceiving that the coble could 
Scarcely clear the Tbame$ in that dire^on, ordered the man who 
was fteering the Tlames to put the helm hard a ke, in order to 
throw her into the wind, and thereby to avoid the coble, which 
irstA immediately done, and the coble thereby pafled clear of the 
names to l^ewftrd. It was fkrther alledged, that if the find coble 
had contintftd her then courfe, fhe could not have come on board 
off or received any injury from the Thames^ but that wkik paffing 
the Thames^ as aforefald, the man who was fteering the coble 
quitted the helm, without any reafon for fo doing, and ran for« 
ttrttrds ; that the fteering of the coble being thus deferted, flie 
tame up in the wind, and having great way through the water 
(he ran under the lee and larboard bow of the Thames ^ and ftruck 
her own ftarboard bow againft the larboard bow of the Thames^ 
and ftruck the latter with fuch violence, that (he ftuve in her own 
ftarboard bow. It was faither alledged, tliat during the whole 
period of the aforefaid tranfadtions the wind was North Weil, 
and not North Weft and by North, arid lluit if the faid coble had 
been kept in the conrfe flie was fteering^ when firft obferved by 
the ThawuSf fhe would have paifed dear of the Thames to wind- 
ward ; and that afterwards when, the faid coble altered her courfej 
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much upon technical flcill and expenence ni haviga- T)« 
don, at die application of the parties, the affiftance of 



a Trinity Mafter was wiquefled. ^"'Vs^j?*' 

Ob this day. Captain Huddart att^ided b corapU* 
aace with tfaerequeft of the Court, aixl the cafe v^as 
argued vp^n the evidence of the fa&s rdied on in the 
differeac affidavits. Captain Huddart being then de- 
fired by the Court to. ftate the impreffion which the . 
evidence had made upon him, obferved^ ^* That it did 
appear to himp that the reprefentadon given on the 
part of the Thames was not ftated in a feaman-like 
manner ; that the Thames was defcribed to be failinjg 
to the South, with a wind from the North Weft by 
North, whilft the coble was coming in a contrary di- 
rection ; that it was aflerted, on the part of the Thames 
that file wanted to obtain information of the coble^ 
and to take in fome herrings from her, but that 
Ihe did not ad in a feaman-Iike manner for that 
purpofe ; that in atteihpting this objed it did not 
appear that the Thames ever altered a fail, though it 
was not to be expeded that the information could be 
fupplied, and the herrings thrown on board, without 
any notice being given to the coble of what it was 
that was wanted; that in his opinion the Thames 

Ihould have been put about, by which means all the 

«>- *— 

with a view to pafs the Thameg to leeward, ihe would hate done fo 
by the Thames putting her helm a lee, as (he did» Itgd avoided Xh*- 
accident that happened, if the man who was fteering her had notf 
as aforefaid, deferted the helm. That the Thames was navigated 
in a proper and feaman-like manner, and that the aforefaid acci- 
dent arofe entirely from the unikilfulnefs, mifmanagement, and 
negligence, of the mafter of the (aid cpblcy or of the man who 
f^ fteering. 

danger 
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The danger wpuld haye been avoided ; that it appeared to 
him that, the lofs had been oceafioned by the bold 



1805! ' manoeuvre of attempting to run the Thames alt at 
once along-fide the coble, which did not appear to 
have ever altered her courfe ; that the particular man- 
ner in which the blow was ftated to have been re- 
ceived on the (larboard bow of the coble, from the 
larboard bow of the Thames ^ could not have happen- 
ed whilft the vefTel was paffing, unlefs owing to the 
improper couife 'and dire£tion in which the Thames 
was fteered. That, upon the whole, it appeared to 
him that the accident was owing to the unfeaman- 
l^ike manner in which the Thames was navigated. 

Judgment. 

Sir William Scott. — The Court is very much obliged 
to Captain Huddart for thefe obfervations. They are 
fuch as perfectly concur with the opinion which the 
Court itfelf would have formed on a more fuperfidal 
view of the fubjeft. It was to l>e expelled from a 
' Gentleman of nautical experience that he would be 
able to form a judgement on more ciitical grounds, 
and that expedation has not been difappointed. 
Under thefe obfervations it remains only for the Couit 
to pronounce^ That the coble was run down aad 
funk by the mifco;idu£): of the Thames^ and that the 
lofs which has been fo oceafioned^ muft be repaired. 
•— X^ofts given. 



STELLA 



HIGH COURT OF ADMIRALTY. . 



349 



STELLA DEL NORTE, Costa. 



iVnr. 69 iS64f 
Jan. 29, 1I05. 



^His was a cafe on the admillion of an allegation Conjuoa Ezpe. 
of ^ joint capture, on the part of the fleet under cuim*^ joint 
the command of Lord Keith j claiming to ftiarc in J'^rC-'d^- 
certain veiTels taken by fhips detached from that tached from ihe 

^ ' *^ capturing fqua- 

fquadron to ^Gt in concert with the Aii/trian forces d'on, alleged 
on the coaft of Genoay for the purpofe of driving the fpeciai natun 
French forces out of that Country. The flxip in quef- v»cJ, M^the 
tion and feveral other veflels were captured by his \^^^^^*j!^/, 
Majefty's fhips the Phaeton, Mutine^ and Camelion^ ^znd^d^ih 
coafting along Ihore, in co-operation with thcAuftrian n^jujiained, 
forces, after the Aujirians had driven away the garrifon 
from a battery, under the proteftion of which thefe 
vefleU had been lying. 



On the part of the claimants^ It was contended. 
That this cafe was difUnguifhed from ordinary cafes 
of captures made by detached fhips out of fight of 
the fquadron, by the circumftance of the aflbciated 
fervice on which the veffels were employed, and hy 
the agreement between Lord Keith and the com- 
mander of the Auftrian forces, *^ that all booty made 
on that expedition fhould be divided equally between 

the Britijb and the Auflrian forces/' 

On the other fide, It wa$ denied that there was 
tny thing in the nature pf the fervice to raife a dif* 
^dion between: this cafe and other captures by a 

detached 
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The detached force. — That it was too much to attribute 

KoKTi. fuch an effeS to the vague terms of the agreement 

ja^. tf^ ,f,y|f alluded to ;, mere efpedally as that inftrument wa5 

7m.i9,iBo5* not before the Court. The general argument being 

comprized in the obfervations occurring in the judge- 

mmit^ it it deemed unneceflajry to iafert it in detail 

in a cafe of this defcription. 

Judgment. 
Sir fViliiam Scott — ^This queftion arifes on a cap- 
ture which is ftated in the allegation to have* been 
made in a conjunct expediiiony but certainty in an ex^ 
pedition^ very much difUnguifhed from thofe which 
are ufually to denominated, and differing in two cir* 
cumitances from the cafes of conjund expedition, 
which are defcribed in the Prize Ad. The .firft of 
thefe circumflances is, that it was a conjund expedi- 
tion between his Majefty's fea forces, and an Allied 
Army, which is alone fuiEcient to take it out of the 
operation of the Prize Ad, which mufi be fuppofed 
to regard only fuch expeditions, as are undertaken by 
his Majefly's land and fea forces. A fecond material 
circumftance is, that the provifions of the Prize Ad 
point particularly to expeditions, againft fome fortr^ 
at land, which is acceffible by land on one fide, and 
by fea on the other, againft which, both defcriptions 
of force are capable of concurring ia one identical 
' operation. This is a cafe totally different ; inafmuch 
as it is a capture entirely naval, for which, as a cafe 
of conjund operathriy the Prize ' Ad does not pro- 
vide any rule, and for which I am not aware that any 
authority can be derived from precedents that have 

occurred 
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occorred in the pradice of thig Court. As far as the The 
pardcuhm of the cafe may be taken to be diftrnftly ^NoRtB^"* 
ftated in the allegation, it i« a coiijun6^ exp^tion erf* 1^77"IJ]T" 
a much wider range ; it is the cafe of an army fweep- >•• »9> 1805. 
ing the fhore, and of .a fleet faiKng along the coaft, 
not preiling on any particular point, bat both going 
on progreflively, with a view of affording mutual 
ailiAance againU a whole Country* It is therefore 
materially different from ordinary cafes in this parti»- 
cular ciicumflance, that it is not eafy to conceive 

objeAs of booty or prize, as to which there cpuld be / 

any privity or co-operation between them. Suppofe 
the cafe of a Ruffian army landed in France^ and fup- 
ported, as far as it was capable of receiring afiiftance, 
by an Engli/h fleet upon the coaft ? Though a gaieral 
purpofe of concert and affiftance might fubfift between 
them, there would be many afts and many (ituations, 
in which there could be no poffibility of co-operation. 
If the army moved ever fo little into the interior with 
a view of concentrating its force, or of taking a 
more advantageous pofition, any booty taken in fuch a 
courfe would be a capture, towards which fcarcely 
any privity, or communication of endeavour, could 
fubfift between the two forces, in comparifon with 
other cafes of cooperation, pointing to one particular 
and identical objedl. So on the other fide;, wbilft the 
army was ever fo little retired, a capture made by the 
fleet of any fiiips appearing on the coaft, muft be an ad 
m which the army could have very little participation, 
I mention thefe inftanc^ for the purpofe of fhewing 
that the prefent cafe, in its full extent, is rather of a 
novel aature^ and not falling within die rules of con- 
junct 
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Stella* oil j^^ cxpcdMons, as they are ordinarily applied in diis 

N*RTi^ Court. It would at lead require fome confider- 

Mv. 6> 1804, ation, therefore^ before the Court could venture to 

«o> « OS' de^grjnijjg Ijq^ fj^j. the provifions of the Prize Ad are 

to be applied, in all points, and without rcferve, to 
govern fuch a cafe. It is rather a cafe to be fettled 
by compaA between the parties; — in which it 
would be extretnely defirable that unanimity fhould 
be fecuredy and all caufe of diiTenfion effedually re- 
moved by previous underftanding and agreement; 
(ince I am not aware of any principle of law, or of 
any authority from pra6Uce, by which the interefts of 
the feveral parties have been hitherto afcertained. 
Thefe are fome confiderations which arife on the ge- 
neral view of the cafe, and I advert to them for the 
purpofe of intimating how neceifary it n^ould be for 
the Court, when it is got on fuch new groimd, to 
have the fa£ts of the cafe eftablifhed with all poflible 
precifion, in order that it may be enabled to fee more 
diflindly what that ground is. It does not appear to 
me that the fads are fufficiently defcribed in this alle- 
gation. No mention is made of the agreement, on 
which the whole caufe depends, till the eighth arti- 
cle, and merely in terms o^ reference as to a pad 
tranfadion : — '^ That it had been agreed by General 
Melasy and Lord Keitbj by correfpondence, that all 
^ • booty fhould be divided between them.** At what 

time this correfpondence paflied, or what were the 
exa& terms of the agreement, we are not informed. 
Ic is certainly very defirable that the agreement itfelf 
ihould be produced, that the Court may be enabled 
to put its own legal conftruccion upon it. It is only 

dated 



/ * 



HIGH COURT OF ADMIRALTY. 



353 



ftatcd generally, " that there had been fuch an agree- 5^, J^* 
tnent,** and in there large terras — " that the whole n«»ti. 
booty Jhouli he divided^* In fuch an ezpedltiom as Nw i, a^ 
this was, entirely out of the view or contemplation of ^^' *'' ***** 
the Aft of Parliament, the Commanders in Chief of 
the feveral parts of the combined forces may, I think^ 
be fuppofed with great propriety to be invefted with 
fufEcient authority to make fuch in agreement, at a 
aeceflary meafure for preferving the harmony of the 
expedition ; and if thut agreement was confirmed by 
their refpeftive Governments, it is that which this 
Court would confider as competent to bind all the 
parts of that force.. It would be neceiTary, however, 
before any advantage could be derived from the ftipu- . 
lations of that agreement, that the agreement itfelf 
fliould be very diftinftly before the Court, 

The allegadon ftates, " that the Jbips fopk pojfejfton^ 
&c." That the army was in any way inftrumental in 
this aft does not appear, though fomething of that Idnd 
has been thrown out in ai^ument. The allegadon goes 
on to Aate what I conceive was meant to be a ground 
of law on which the other farts rf this jieet would be . 
entitled — fince this is not a proceeding on the part of 
the army — " That they were under the tommand of 
Lord Keith.** Certainly that alone would not ba 
fufficient, that they were under the fame command^ if 
employed on feparate fervices. It is ftated alfo, ** that 
they were employed in the blockade of Genoa^ and in e^ 
operating with the Ati/lrian forces under the eommand 
€f General Melas.** Now, on the whole of this defcrip. 
tion, I think it would be going farther than the autho- 
rity of any cafe yet determined would warrant, to hold, 
that all thefe points of co- Operation are to be con]l>ined 
in fuch an unity of purpofe, as to enti^T^ all the parts of 

yoi.« T. A A ' that 



354 



CASES DETERMINED IN THE 



I 



. TiM diat force to (bare in each other's booty. One part 

PTBLLA BBL 

v«&TB. was employed in the blockade of Genoa^ a fecond de- 
AW. 6, 1804, tachment was employed upon the coaft on one fide of 
y'»t.s9,it«5. G^newr, and another on the other fide. To fay that all 
tbefe fervices are to be combined in one general co« 
operation^ would be to eftablifh a principle of unity in 
conjund operations, of a very large fcale, and far be- 
yond what the Court is warranted to do by the authority 
of any cafe that has yet been determined* It is bxd^ 
^ that the Ati/lriMn forces were inJdrumental in driving 
away the garrifon from the forts by which the (hips had 
been prote^led, and that the capture could not have 
been made by the Englijh fhips alone, without the 
operation of the. Auftrian army/' That I think 
would not be decifive to fupport an intereft. In the 
cafe of a Ruffian army, which I have already fuggcfted^ 
the movements of the army, though without reference 
to that effect, might tend eventually to the fuccefs of an 
attack of fliips on the coafts, though the movements 
were taken only for the accommodation of their own 
plans \ yet, on fuch a remote and accidental afliftance, 
it would, I think, be difficult to conftrud a chxm of 
joint intereft, on the principle of co-operation and 
conjunft expedition. 

There are two ways in which this cafe may b^ 
conlidered,— >firft, without any reference to the 
Ai\Jirian army; and fecondly, w//A reference to 
that conne£Uon, and the eSed of their co-operatioo^ 
If the cafe is confidered independent of any con« 
nef^ion with the army* atid only under the ordi- 
nary grounds of capture at fea, it appears to mc 
that the fleet at large could not eftabliih'a right to 
Ihare, though Lord Keith ^ I perceive, feems to have 
eatenained a different impreffion. On the other fup- 

6 pofition, 
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poHdon, that the event was materially connefted with The 
the operation of the Aujirian forces, the eflFefi of that no«t«. 
drcumftance muft depend almoft entirely on the terms jv^v.^, 1804, 
of the agreement ; and I have already obfenred, that 3^**" *•' **^*" 
the article pleading the agreement, is not very diftinlt 
or fpedfic in the defcription of it. As it ftands at 
prefent, it dates that ^^ the whole bo§ty fimdd be <£« 
videdJ^ The word hotfty^ is in itfelf rather an equi- 
vocal term, and in its obvious meaning applies more 
properjy to capture at ' land, and to the capituhtion 
of towns ; without fome context, to qualify its gene- 
ral fenfe, it would not, I think, be taken in its ordi- 
nary meaning to point to captures at fea, though 
Lord Keith J very honourably towards the Auftriatt 
anny^ feems to put that interpretation upon it. Ano« 
Aer expreflion is, ** that all articles which came into 
their bands Jhould be divided.'* That again, is not a 
very precife phrafe ; and it is always to be remem- 
bered that the Aujirian forces do not fecm to have put 
that conftruftion upon it, fince they are not before the 
Court in any manner aflerting a claim on their own 
behalf, as arifing out of this agreement. They are filent 
on the fubjeft ; and by their filence, they miift be con- 
fidered as difclaiming anyintereft in the captures, and as 
admitting that they did not underftand the contract to 
apply to captures of this nature. In argument, indeed^ 
it has been attempted to account for their non appears 
ance\ but that is the fuggeftion of Counfel only, 
whilft on th^ other hand there is the fa£t itfelf, that 
they do not appear to put forward any claims on their 
own behalf. This non-appearance muft, I thuik, 
be taken as a waver or difclaimer of any fuch inter- 
efts* I muft obferve, alfo, that it is not (hewn in what 

AA2 manner 
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StilTa* sil n^sumcr the agreement was afted upon in other re- 
^^'^^ fpeSs: Whether in faft it was adhered to, or r<- 

Nov. 6, i8o4, nounced by the principal parties themfelves ? Suppofe 
a contraft between two perfons, A. and B ! If it was 
renounced on the part of B. I do not fee that it would 
be competent to other particular perfons under A. that 
is, in the prefeAt inftance^ under Lord Keitb^ to fet up 
the inflrument^ and demand to have a different principle 
of diftribution applied towards tbieni^ and with refer- 
ence only to other fubordinate parties under it, than 
what would have prevailed^ if no agreement had been 
entered into between the principals, or had been can- 
celled or become eztind, or had been formally re- 
nounced* ' What the refult might be of a demand on 
the part of the Aujirian army; it will be unnecefEuy 
in the prefent inflance to confider, becaufe there is . 
no intimation of a claim on their behalf. They are 
filent; and this filence mufl he taken as a virtual 
renunciation of every demand on their pa?t. That 
being the cafe» I am of opinion that it is not com* 
petent to thefe other perfons, compofing the fleet 
under Lord Kiitby to let up the agreement, or 
the effe£l that might attend it^^if diredly brought for* 
ward and fubflantiated, on behalf of the original 
parties themfelves* I am difpofed, therefore, to rejed 
the allegation, as infuiEcient in point of law to fiq)* 
port the intereft claimed under it»«--£xpence8 allowed 
by confent. 



DS 
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DEE FIRE DAMER, Giesb. ^'»:'««'. 

^ .805. 

THIS was a cafe of a claim of cofts and damaffC8« ?*"»*«« ^r ^»>; 
, , ° ful negligence of 

on account of injury fuftained by ftriking on a ^^ p"»c maaer, 
rock off Falmouth t owing to the wilful ncgltft of the ^^"^" '**"' 
prize-mafter in refufing to receive advice or take a pilot 
on board. The proteft of the neutral mailer dated a 
j;afe of great violence on the part of the prize-mafter^ 
who was reprefented to have been in almoft a con* 
tinued ftate of intoxication, and to have been guilty 
of great cruelty and mifbehaviour to the crew of the 
captured veffel. Farther time had been repeatedly 
given to the owners to defend themfelves againft this 
charge. No affidavits being now produced—— 

On the part of the claimant^ Laurence and Robinfon 
ftated the damage which had been fuftainfd, and 
the ill treatment of the crew, and prayed, that the 
Court would mark this cafe by decree of pecuniary 
compenfation againft the owners in the fame maimer 
as was done in the cafe of the Puriffima Concept Supn, p. 33. 
tion. {a^ 

JUOGMENT^^ 



{a) The Editor takes this opportunity of introducing the fe* 
quel of that cafe : On the 9th of jifnli%o$^ it came on again, on 
the report of the Regiftrar and Merchants, ftating the amount of 
the embezzlement which had taken place. Sec. On the ps^rt of 
the Brltt/b Merchant who had aded as Agent in claiming the 
property, it was prayed that the Court would confirm the Reportt 

A A 3 APtwitb* 
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9is Fr« Judgment, 

jT^^ j^^ 5ir William Scoff. — ^I am under the neccflity of 

*^^y holding this charge to have been fufficiently proved 

by the oath of the neutral mafter, unanfwered as it is 



notwithftanding tke Sfanj/h proprietors were ttow become enemieiy 
and had no longer a ptrfona Jiandi before the Court t That it 
urould direft the fum reported to be brought into the Reg^iftry, and 
alfo the Costs, for the purpofe of being paid to the Sriti/h Mer* 
thant^ as ao indcmnificatiofi for the expences xocarred by bim in 
profecutiog the claim. The King*i jidvoeaU ftated ibnie drcum* 
fiances in mitigationy on the part of the captors. -^^-^ Court^-^^Tlui 
was a cafe of great mifcondudl in the privateer, who made the 
feizure in time of peace, and afterwards delayed for a confider* 
able time to bring the cafe to adjudication. When it was 
brought on, reftitution was reiifted on grounds which tht 
Court could not but covfider at whoUy untenable* At the 
time of the former decree, the charge of embezzlement was 
referred ta the Regiftrar and Merchants, and the quefUoQ ci 
cofts was re&rred. The Rcgiftrar and M rchants now report 
that therl is a deficiency. To the former decree I look back with* 
out any diflatisfa^Hon, confidering it to be nothing more than 
what was due to the parties, and to the honour of the country. 
I am, therefore, difpofed to carry that decree into effe^ to ihe 
utmoft extent, unkCi, I am obftru^d by any principle of law that 
(hould prevent me from making any decree in favour of pcrfosi^ 
who now Hand in the condition of alien enemies. But I think I 
can perceive a mode in which I (hall avoid all danger of violating 
any principle of law, and in which I may expedl to be fupporte4 
by the authority of Government. I (hall din^ the money to ht 
brought into the Regiiiry to be at the difpofal of his Miyeftj I 
and I apprehend it will not be difficult to obtain a licence to en- 
able the claimants to take it out, as a reparation for the injury 
which the Court has already pronounced them to have received* 
I (hall dire& the fum reported as deficient, and aU9 the ooft^ to be 
brought into Court. 

by 
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by any evidence offered on the part of the owners of d« ^"« 
the priyateer (ince the caufe firft came on in Septem*  
ber 1803. That damage was actually fuftained is in* iu^. * 
deed admitted by the negociation which the agents of 
the owners are dated to have been at one time difpofed 
to enter into, for the reparation of the injury which 
the veflel had received* It muft, therefore, be pro- 
nounced to be a cafe of colls and damaged, and be 
referred to the Regiftrar and merchants to report the 
amount. But the Court will not ftop |iere : Owners 
are farther anfwerable for the proper condud of the 
perfons to whofe care they entruft the conduA of their 
privateer. They ought not to put their veffei into the 
hands of a perfon capable of being guilty of fuch 
outrageous behaviour* as^ is imputed to the prize- 
mailer in this inflance, and is not contradided. The 
proteil was communicated to the owners in an early 
(lage of the caufe, and it was their duty immediately 
to have ufed all means to exculpate themfelves and 
their crew (ji). Since this has not been done, I muft 
admit the charge as proved ; and I think I deal out 
very fcanty juftice, by condemning them in the fum 
of one bundled guineas, (o be divided amongft the 
crew of the neutral veffei, which confided of ten perf* 
fons. As to the diflribudon of that fum, I (hall di^ 
reft twenty guineas to be given to the mafter, fifteen 
to the boy who was particularly the objed of ill 
ufage, and the remainder to be divided equally among 



{m) It wa# faid in ezcufe that the' prize-mafter and other per- 
fens, on whofe a£fidaTiti alone they could ground any defence haA 
l^eea absent ever fiocc on a voyage to the /Tj/f /m&v. 

JIA4 
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^ImI" ^^^ ^ ^^ ^^^ ^^^* ^^ ^^ ftated, that the privateer 

— - which made this capture has been fincc loft. If 

'1805. ' ^bat had not been the cafe, I Ihould certainly have 
• direfted meafures to be taken forJthe forfeiture of her 
letter of marque. 



MMr4i T4ih, THE SACRA FAMILIA, Gusap. 

1805. 

Decree of re- ^HXs was a qucftion arifing on an application made 
prijtr oHhe* on behalf of a Liverpool privateer, being the 

f.^^h\c"flio?- aftual captor, to have the prize removed to Liverfoo! 
withflanding the fj[Qfj^ Phmouth^ whcre (he had been brought by a 

opponrion of an J* • . . 

affcrted joint King's fhip, who had dirpoffeffed the privateer, under 

the pretence of being a joint-captor. A decree had 
been obtained to that efied on a former day, but a 
motion was now made on the part of his Majefty's 
(hip the Uranie^ the afferted joint-captor (^), praying 
that the Court would not permit the commiflion to 
ifiue. 

. On the part cf the j^inUcaptor^ the Kittys Advocate. 
•—The capture was made foon after the declaration of 
hoftilities againft Spain : The privateer, who was the 
fidual captor, had not a letter of marque on board 
againft Spain. The Uranie being in fight at the 
time, and coming up, took pofTellion of the prize, 
under an erroneous impreflion, which feems to have 
been very g^^rally entertained by the navy, and which 



{a) ii^li JtMf i8o6«^-i-This aiufe came on to be heard 00 
the claim of. hit Majefty't Hiip Uranie, to (hare aa joint captoi^ 
^^ the J)lea of heinj^ in^fht, y/h^n xhc claim was eftabliibed. 
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is dated to have arifen from a mifapprehenfion of the t^' 
law to that eflfed, circulated in a late publication (^i). It lh. 
docs not appear that the mafter of the privateer in any j^„ch i4ih^ 
manner oppofed the meafures which were purfued on ^^^' 
the part of the. joint-captor, or that he expreifed any in- 
tention or wiih to have the prize fent to LiverpooL To 
remove her to that port would be rather for the con- 
venience of the owners, than for the benefit of the 
joint*intereft, in which the King's fliip, though only a 
joint-c^tor^ will partakie to a much greater extent 
than the privateer. Under thefe circumflances, and 
after an allegation of joint capture has been aflerted, it 
is hoped that the Court will not fandion a meafure 
which will take the prize entirely out of the view of 
the King's Ihip, or if it i$ thought neceffary to remove 
her at all, tl^ the Court will direfl the prize to be 
brought to London* 

On the other Jide^ Laurence ftated— That the com- 
miilion had been already granted j and fubmitted, 
with reference to the circumftances of the cafe, that 
fufiicient caufe was not fliewn why that decree fhould 
be fuperfeded. 



[a] ** If the State be at war with, different States, it is necef- 
fary that there fhould be either one commiffion including all, or 
feparate commiifions againft each ; otherwife, if a captain , having a 
oommiffion only againil the French, fhould fall in with and capture 
a Sfaniardf fuch capture could not be condenmed in the Admiralty 
a^ lawful prize^ but mi^bt be talen awuy ly fuch man of war at 

JhouU Jirjt fall in with him** — Spirit of Marine Law, by Johi| 
Maxwelly of the Honourable Society of the Inner Temple^ and 

' late of the Royal iVkrvy.-— -— This citation is introduced, folely for ^ 
the purpofe of correfUng the erroneous intimatipn of the laft clatife, 
hy ilx Qt)(erv9tioas made upon i^ in the Judpnent i infra, p. 362. 

Judgment^ 
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Tlie 

sac&a fami- Judgment. 



LIA 



'Ju^n^ Sir W. Scott.-^Tht queftion before me is, "Whether 

**^' I fliall carry into eBFcft the decree which has already 
paiTed, or whether fufficient caufe is fliewn to ftop the 

commiffion which has been granted ? It appears tbat 
the prize was zSpaniJb veflel of confiderable valu^ 
taken by a Liverpool privateer, noi having on board a 
letter of marque againil Spain ; but the mafter muft 
be prefumed to have fuppofcd that his owners would 
be a&ive in their own interefts, and that they would 
life imtnediate exertions to arm themfelves with a 
commiffion againft Spain. He made the capture ex- 
prefsly on the ground of Spanijh hoftilities, and had 
in his pofleffion the Gazette containing intelli^^eace 
of that occurrence, and {hewed it to the mafter of the 
Spanijb ytSd^ The King's (hip came up after the 
capture, and difpoflefled him. I am not difpofed to 
fay any thing vindi&ive on this point, as the error 
feems to have been very general in the navy, and to 
have been derived from fome publication, which the 
Gentlemen of that profeflion have been in the bahit 
of confidering as legal authority. 1 he fad howerer 
is, that the King's (hip did difpoflefs the privateer, and 
brought the prize to Plymoutb^ where, on better advice 
being obtamed, the pofleffion was, it is faid, imme- 
diately given up. Proceedings were commenced 
here on the part of the privateer, no appearance 
being then given ^r other parties* A commiffion ci 
removal was prayed, and was not then oppofed : Under 
fuch circumftances it was not neceflary for the adual 
captor to do more than ftate his wifli that the prize 

pEil^ht be removc4 to Liwrp^l } the commiffion paff* 

ed| 
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«d, as of courfe, under the ufual provifioiu. That The 
the parties ihould wifli the prize to be carried to their lia. 
own port was very natural j and as long as it was not ' jv^'rc* 141k. ' 
sui improper market^ which Liverpool can fcarcely bc * ^ 
ftated to be, there feem^ to be no ground of objec« 
tion on the part of the Court. Had the application 
been for a removal to a market evidently difadvan- 
tageous, as for inftance, to Greenock^ or any other 
fuch port, where the convenience of the adual cap* 
tor would have been confulted in oppofition to the 
general intcreji^ the cafe would have flood on very 
different grounds. An oppofition is now given on th^ 
part of the joint captor, praymg that the prize may 
not be removed to Liverpool^ but that it may be 
brought to London. To fell at Flymouib is out of the 
queftion ; that port cannot be fuppofed to afford % 
very beneficial market. It feems indeed to be entirely 
out of the intention of either of the parties that the 
prize fliould remain there ; but they are not agreed at 
to the place to which (he (hall be removed. Now, in 
fuch a cafe, I have always underftood that the a&ual 
captor n potior jure. Can it be faid that, when he is 
defirous of fending the prize to a port not improper^ 
and more commodious for the convenience of the 
owners, a mere conftru&ive captor fhould be at li* 
berty to defeat that wiib, by liiggefling a market, 
which may by poffibility be in fome refpeds a little 
more advantageous^ To allow fuch a power to the 
conftruHive captor would be going farther than I ever 
remeniber to have been done. If the port to which 
the prize was intended to be removed^ had been a port 
Vnfuitable ia itfelf^ or one in which any danger of. 

ewbez* 
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.$AcaI*FAMi. embezzlement could be apprehended, I have already 

faid that it might afford grounds for an oppofition of 



LIA. 



March i^ih, this kind. In the prefent cafe, the only queftion 
vhich could be made , is, Whther the privateer ex- 
preffed any intention of fending the prize to Liverpool 
in the firft inftance, or whether it might not have been 
brought to Plymouth with the perfefl: concurrence of 
all parties, and whether the adual captor (hall be 
called upon to fhew an original intention of going to 
Liverpool? Becaufe, if no fuch wi(h was entertained at 
the time of capture, and the intention of carrying 
her to Liverpool was only lately taken up, in depar. 
ture from the original plan, it might perhaps juftify 
% joint captor to oppofe fuch a removal. But on this 
point I think it mud be prefumed from the fituation 
of the parties and the drcumflances of the cafe, that 
fuch an intention was in fa£t entertained on the part 
of the adual captor ; or if any doubt can be fuppofed 
to exift on that head, it is again repelled by the ne- 
gleS of the joint-captor in not appearing to make 
any obje&ion to the original application. — ^I am of 
opinion that the objedion, coming as it does at this 
late period, is not fufEcient to induce the Court to 
fuperfede the commiffion which has already been de- 
creed, and I have no hefitation in directing the former 
. de(;re$ to bQ parried into effed. 



THE 



HIGH COURT OF ADMIRALTY. 365 



THE MARIA, Jackson. " Av/r iSrh, 

1805. . 

HThis was a cafe of an American fliip which had Continuout 

come from the Havannab to New Providence^ coiooiai trade of 
with a xrargo of colonial produce, and was proceeding, Rcvtrr^Vof 
when taken, with a confiderable part of that cargo on parthe/y^f o. 
board, to the port of Amjierdam. ^aV— W/Ll/** 

On the part $f the captor j the King^s ^Advocate and 
Laurence adverted to the general principle of law that 
had been applied to this clafs of cafes ; and to the ne* 
ceiHty of adhering to it, in proportion as the a&ivity 
employed in this courfe of trade on the par| of mer- 
chants in America^ and the interefts which the ene* 
my (a) had derived in encouraging fuch a trade, be* 

came 



(«) The intereft which the Eaemy fometimet t^nfeft themfelvet 
to deriTe from the afliftance of foreign merchants^ protefting by 
fraudulent deTicerthe commerce between the mother couhtryand 
their coldniet, may be eftimatedby the foQowingeztraAs from let* 
ters found amonjrft the papers of the Oriouy 13 th March i8o6» and 
written by perfona at jlmfterdam to their correfpondents at the Cape 
9f Good Hope. — ** How much it grieves us not to have it in our 
power to electtte the accumulated orders of all our friends, owing 
to the vexatious fituation of the times.^-The only channel we had» 
to wit) through Cefeniagen, which we could avail ourfdves of laft 
year, we are now alfo debarred from, owing to a ftrift interdi^on of 
the Dam/b Government not to load any other goods than thofe 
which are bonajide Dant/h property, 'whhh Tjos prevented ourfrtends 
as tvett as all other houfes of repute to be of fervue to 11/ therein a^ 
formerly. We are not ignorant that there are expeditions made to 
your remote quarter of the globe, and ftill farther from other neutral 
places, but we do not coniider ottrfelvei juftified, ^thout fpecial 
tathority from our employers, to fiik their property ia this manner. 
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The time every day more manifeft — On the fa&s it wzi 
**^**^' contended, that the courfc of the tranfaftion afforded 



/ 

I 



Ssf^iZih, fufBcient grounds to eilablifh the original intention. 
The Yeflel had come from the Havatmab to the port 
x>i America on the 31ft May^ and proceeded again, 
after fome neceflary repairs, on the soth July^ with 
much the larger {bi) part of the fame cargo on board 
to the country of the enemy ; that the illegality of the 
trade attached upon the veflel alfo, as well as upon 
the cargo ; tha^ it had been fo held in the cafe of the 
SJeK^ Ome. • 

On the part ef the Claimant j Swabey and Ada$nr 
contended— That there vrere circumftances that point* 
ed to a feverance of intention between the prefent 

In the firft inftanoe confidering tke enormous charges, but prioci- 
- paBy becaufe we are not fufficiently convinced of the folidity and 
property of the parties^concemed. The fame reafons prerent us iSnom 
participating in expeditions hjAmcriam (hips; experience has taught 
us that thefe are often marred before their departure from hence, and 
thofe upon whofe honour we might confide, hefitate to engage in nm* 
trO/izingf either from a too rigid prtncipk ofeonfciettu^ orfromfelf-igte- 
refted motives.** -^^-^In the fame cpUe^on of papen is to be found 
alfo the following extraft of a letter relative to tranJhipmefiU in 
jtmeriea^ dated Amfierdam^ 24th Augujl 1805, from MelTrs. Te^di 
and Co. to Mr. G. E. Overheck^ at the Cape of Good Hope : ** Several 
neutrals have been carried into England, and the cargoes condemn'* 
ed on the flighteft fufpicion, notvoittflanding tie cargoes had hen, 
tranjhippedin America, and had paid the inward and ouinDord dvty^ 
tuhicb might he the means ofexpqfing our Indian and Cape Friends to 
jreat Lo^** 

In a late popular publication in America^ under the fignature of 
Ph'ocion, the amount of colonial produce, ve-exported by means 
of drawbacks from America to Europe, as afccrtained by ofScial , 
reports for the laft year, is ftated to have been 28 millions of dol- 
lars ; being in proportion of 28 to 75, (viz. feventyftve mURont of 
dollars)^ the amount of the whole imports of the country, accord* 
. tng to the fame official returns. 

voyage 
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toyzgt 2aid the voyage from the Havanfiab : thatfbme ne 
coffee, which had compofed part of the fonner cargo, ^^*'^ 
had beea left in Atmriea^ whilft other parts of the Sept. iSciiy 
prefent cargo were taken on freight, and were not ' ^ 
expofed to the objefkion of having been brought from 
the colony of the enemy ; that as to fuch parts, the 
(hip could not in any manner be faid to have' been en« 
gaged in an illegal voyage ; that it did not indeed 
follow that there mud neceffarily be a unity of pur- 
pbfe as to the voyage of the (hip, even if the owner 
ihould be held to have formed fuch an original inten* 
tion, as to the cargo ; fince inftances frequently occurw 
red in which the defign as to the cargo was carried 
into execution by means of tranfhipment, even between 
veflels of the fame owner* In the cafes which had 
occurred lately, there were particular circumftaneeS' 
which led to a conclufion as to the unity of each far^ 
iicular voyage; but the prefent cafe does not afford any 
conclufive evidence as to the cargo, and much lefs as to 
the (hip ; it was one therefore which the Court woul^ 
think fit to be referred for farther information^ 

Judgment. 

Sir William S^^//.— This queftion arifes as to a veflel 
which had gone to the Havannah^ and from thence to 
New Providence^ where Ihe was refitted, and took on 
board part of the fame cargo, with other goods be* 
longing to the fame owner, and fome other articles 
on freight, and was at the time of capture proceeding 
to Amfierdam. On thefe fa£ts two queftions have been 
made — Firft, Whether the goods fo gomg are not liable 
to condemnation i and fecondly, VJ hether the fliip, at 
concerned in the fame illegal tran£t£Uon^ is not fubje^ ^ 
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Maxia« 



Thm^ to the fame penalty. It is certainly true that a con- 
. tinued voyage from the colony of the enemy to the 
^^i^s^* Mother Country, or to any other ports but thofe of 
the Country to which the veflel belongs, will fubjed 
the cargo to confifcation ; and the only point which 
the Court has to decide is, whether the voyage in 
quefUon is to be confidered as a continued voyage or 
not. It is a queflion in its nature fubje& to very 
confiderable difficulties in particular cafes ; and one, 
on which the Court muft exercife its judgment widi 
great caution on the fpecial circumftances which com- 
pofe the fubltance of each cafe, and with great care 
not to attribute more weight to any particular fa& 
that what it juftly demands. In the cafe of the 
^p9ffj Ornej which was decided by the Court of 
Appeal, the principle of law, by which fuch cafes are 
to be decided, was diftindly affirmed. It certamly is 
not a novel principle ; and I cannot but exprefs my fur- 
prize, that it fhould be reprefented in any place, as I 
underdid it has been, that the principle is new. On 
the contrary, it is an inherent and fettled principle m 
all cafes in which the fame queftion can have come 
under difcuffion, that the mere touching at any port 
without importing the cargo into the common flock 
of the country, will not alter the nature of the voyage, 
which continues the fame in all refpefts, and muft be 
confidered as a voyage to the country, to which the 
veflel is a&ually going for the purpofe of delivering 
her cargo at the ultimate port.' The Effex^ Ome^ 
was in izSi the firft cafe which called for the direft 
decifion of the Superior Court ; but the fame dodrioe 
would have been held in anv other cafe, if fuch a cafe 
&ad occurred at an earlier period ; and cafes had 

9 occurred 
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occurred before, very fufficient to convey a full ad- The 
monition upon the fubjeft. As the Effix^ however, ^ ****'*• 



happened to be the leading cafe on this fubjeft, it may Stft^ iSih, 

not be improper that I fliould ftate what I conceive to **^^' 

be the fubftance of it. It was the cafe of an American 

veffel which had gone from America to Lijbon^ where' 

finding the market bad (he went on to Barcelona^ 

and there took on board a cargo of Spamjh produce 

for the Havannabj under the dire6lion of the agent 

in Europe^ " that fhe fliould go to the Havannah^ 

firft touching at Salem^ in America^ where the owner {a) 

refided, who adopted the plan, and fent the veffel on.** I 

It appeared clearly to the Court, that it was the in- ^ 

ttotion, originating in the mind of an authorized 

agent, aSing under full powers, that the veffel ihould 

gO' to the Havannah^ and that this purpofe was adopted 

by the owner; that it was in reality a continued 

voyage from Spain to the Havannab ; that at to the 

intention, all doubt was done away by the adoption 

on the part of the owner, who had the veffel in his 

own port, and was fully implicated in the engage«- 

ment of fending her on, according to the projefted 

voyage. That was the fundamental cafe— a cafe of 

a trade from the Mother Country to the Colony, with 

full knowledge of the circumftances, and a diflinft 

adoption of the purpofe on the part of the owner. 

Other cafes have occurred fince in this Court, which 

have been determined on their own particular circum« 

fiances^ as, indeed, all cafes of this kind muft be 

entertained on their own evidence, which may be flighter 



{a) Tbe claim was giTcn by the Mafter for the fkip and cargo, 
M the property of WUUam Ome^ of Salem. 

m 
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. The oi" flronger, according to the manner in which the 
^^^^^' traafaftion has been conduced. The firft cafe that 



seft. i8rh, (^j^Ued for the decifion of this Court, was that of the 
t*) Adm. Eno$h^ {a) in which appeared one f a£t , which was in itfelf 
^ ' ^^' GoncIuGve of the intention, viz. a charter-party, pro- 
viding ^^ for a voyage to the colony of the enemy y and 
back to Ameftcuyand from thence to the Mother Country 
in Europe^^ affording a compleat demonitration of 
one entire voyaged It was not merely a circamftance, 
it was an abfolute and concluHve fad, declaratory of 
the intention of fending on the cargo to Europe. The 
{h) Adro. next cafe was the Rowena^ (b) which happened on the 
*3 Ju y 1 05- ijjj^^ ^y^ 2^ J which tHe Court did not diftinguifli in 

judgment from the preceding cafe, though there ^'as 
this difference between them, that it had not a charter- 
party linking together the two parts of the original 
voyage. But other circumftances occurred leading \o 
the £une conclufion, and the Court can only decide on 
circumftances. There were the former habits of the 
vefiel, from which it. appeared that (he had been for a 
confiderable number of voyages employed in the lame 
courfe of trade in the hands of the fame owner : The 
whole- cargo had come from the colony of the enemy, 
and had laid in America only a vcryfhort time, juft 
long enough for the purpofe of being landed and re- 
Ihipped, Under thefe circumftances the Court thought 
itfelf bound to prefume that the original intention of 
fending the cargo to Europe had adhiated the whole 
(r Adm. adventure. Soon after came the cafe of the RefpeS^{c) 
Auj. 1, 1805. jj^ which it was affirmed in the claim, that the goods 

which compofed part only of a former cargo, were 
intended foi' fale in America. This averment was 

iblemnly 



i«05; 
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folemnly interpofed on oath, and as the matter was The 
dubious, the Court thought proper to admit the partiei , ,-.^\, 
to eftabli(h their averment in proofc Thefe are the %/. i8th» 
principal cafes which have occurred in this Court, 
without adverting to cafes that have occurred in the 
Superior Court ; and I now have to confider whether 
there was in thofe cafes any thing, on which the Court 
relied, which binds me to conclude, that the prefent 
voyage was a continued voyage, sund that there could 
have been no real bona fide importation. There are 
no letters or writings, as in the Ejfex^ Ome^ purport* 
ing an original intention to fend on : There is no 
charter-party as in the Enoch : There are no inftruc- 
tions, difclofing a courfe of fimilar voyages to Amjier* 
dam^ as in the Rewena. The former voyages are 
clear of fufpicion ; and I think there is fomething in 
that fafl:, and that it is but juft that the prefumption 
from former habits, which weighs unfavourably in 
fome cafes, Ihould have its due weight on the other 
fide. It is, indeed, the very purpofe of the feventh in- 
terrogatory, to illuftrate what is obfcure in the tranf- 
aflion immediately before the Court by former habits. 
The prefent cafe isjdiflinguiihable alfo in another point 
of view, that the deftination is not to the Mother 
Country of the colony. I do not fay that the rule of 
law would be different on that account, but as evi- 
dence of intention, it is fomething ; when the portus 
ad quern is not a port of the country to which the 
colony belongs, and is itfelf a place of great general 
trade, there is not the fame preponderance of evidence, 
the proof of intention is flighter, I will not fay hoW 
much flighter, but it is a circumftance to be taken 
into coniGderation in forming a judgment on the whole . 

B B 2 cafe. 
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kSTi A. ^^^' ^^ ** fomething alfo, that the goods arc not the 
■■1  ■, whole of the former cargo ; fince the inference of origi- 
^*iU^^* nal intention is not fo ftrong as to goods which compofe 
a part only, though a large part of a mifccllancous 
cargo, picked up in different places, and belonging to 
different proprietors. On thefe grounds it does appear 
to me that the prefent cafe is fubftantially diftinguiihed 
from other cafes, determined by the Lords of Appeal, 
or in this Court, and that it has not the fame proof ro 
be colleded from circumftances, on which a judiciai 
mind is bound to acquiefce. There is room to let in 
the fuppofition that there might be an intention of 
felling in America^ and that in confequence of the 
failure of that profpeft only, the defign wa^ taken up 
of fending on thefe goods to the European market- 
Without abandoning the principle, or. being in the 
leaft difpofed to let it out to a degree of laxity, which 
may endanger the (lability and confiftency of the 
general rule, I think that the claim^t may in this 
cafe be admitted to prove the averment of an intention 
of felling in America^ which is not (hewn to be incrc- 
dible, or inconfiftent with any circumftance which is 
at prefent in evidence before mc. As to the other 
parts of the cargo, on which no queftion is raifed, they 
muft be rcftorcd. The queftion as to the (hip will 
(land over to wait the judgment, which the Court may 
ultimately form on the real intention of the owner as 
to the cargo. 

On the aid oi April 1 806, This caufe came on again 
upon farther proof; when it was admitted on the 
part of the captor, that the proofs were fuffident, and 
the Court decreed reftitution. 
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THE ANNA, La Ports. .■">• 

' Anna. 



6tK,i5th,&20th 

'T^'his was the cafe of a fliip under Atnerican colours, ^^* «*^5- 
with a cargo of logwood, and about 13,000 dollars cuim ofterri- 
on board, bound from the Spamjb mam to New Or^^ Rcftiturion,with 
Uansy and captured by the Minerva privateer near the ^gei" 
mouth of the River Mi/JiJJippi. A claim was given 
under the diredion of the American Ambaflador for 
the fhip and cargo, " as taken within the territory of 
the United States, at the diftance of a mile and a half 
from the weftcm fhore of the principal entrance of 
the Mijffiffippiy and within view of a poft proteftcd by 
a gun, and where is ftationed an oi&cer of the United 
States.'* 



On the part of the Captors ^ Arnold and Robin/on.*^ 
The claim of territory, which has been affertcd in this 
cafe, involves feveral queftions of faft and of lawt 
Firft, as to the place of capture ; fecondly, as to the 
nature of the neighbouring ground — ^whether it is 
fuch as can fupport a claim of territory j and thirdly, 
a queftion as' to the time from which the capture is to 
be dated, whether from the time of affual feizure, or 
from the firft fummons, and commencement of thd 
chafe. As to all thefe points the evidence is very 
c<Mitradi£lory. The place of capture is defcribed by 
the mafler in his depofitions to have been *' about two 
Engli/b miles from land, at the moutn ot the MiJ/if'^ 
ftppi*^ TChe fecond witnefs fays, *• clofe to the bar of 
the tiliffiffifpi very near the fhore j" and the third 

B B 3 . witnefs 



^ I 



374 



CASES DETERMINED IN THE 



Th« witnefs fays, " near the buoy at the mouth of the 
^''''^' River of New Orleans:* The defcription which the 



4tb,T5th»& 20th commander of the privateer gives in his affidavit isi 
A^ X805. ^^^^ 4« about five P. M, 14th July, he difcovered die 
Anna at the diftance of about nine miles, fleering 
north weft and by north ; that he immediately gave 
chafe, and about half paft fix the Anna akered her 
courfe i that about three quarters pail fix he ordered a 
'^ gun to be fired ; diat no notice being taken he cM^der* 
ed another, when finding that the Anna, inflead of 
taking nodce, hoifted her ftayfail to favour her efeape, 
he fired round and grape fliot tilt (he brought to ; that 
the Anna was not within neutral territory, but two 
miles and a half from the bar of the river, and five 
9i|les from Fort Balife, which is a fmall fort ereded 
OQ made land, and is furrounded by water for many 
miles which never ebbs dry." The reprefentatiofl 
which the mafler of the captured Ihip gives is, " that 
the place where fhe was firfl: fired upon, is not more 
than two miles and a half oiF the fliore, and the place 
where the (hip was anchored when taken, not more 
than one mile and a half,, and both he appreheods 
and believes within the territory and jurifdidtion of tbe 
United States ; that the fpots marked in the plaa or 
chart, as between the Balife or beacon and his (hip, 
are fmall iflands, which are always dry, and coviered 
with reeds and fmall (hrubs, where people go^ 
and that he had been many times, to (hoot, wild fowl 
aqd procure eggs, which are there fouad in great 
^tbundance; that the intervening parts are fhallov 
water, in part filled up with timber which drifts down 
the river ; that the Balife was, during the time of the 
pofielfion of the Sfaniardt^ a fbrt^ with fmall houics 
or cabins round the fame, where cannon were mount- 
ed. 
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<d, and where a Governor rcfided, with his wife and The 
family, as alio pilots for the navigation of the River, 



and officers of the Cuftoms, who ufed to vifit all vef- 6«M 5«h,& 20th 
fels at their entrance/' Upon this ftatement it appears 
that the moll favourable reprefenration of their own 
witneffes places the fituation of the veffel at the time 
of the firft purfuit, but juft within the bounds ufually ' 
afcribed to the extenfion of territory, at two miles anct 
a half, or fcarcely lefs than three miles from the near- 
eft coafts and fliores. The laws of the United States 
on this queftion are laid down with exafl: precifion, 
and direft (a) " that their diftridb Courts fliould take 
cognizance of complaints by whomfoever inftituted in 
cafes of captures made within the waters of the United 
Statesj or within a marine league of the coafts and 
fliore thereof/* Confidering that claims of territory 
are claims of exception to the general rule of capture, 
and that they are required to be fatisfaftorily proved, 
it might be doubted whether, if there was no other 
point in difpute, the claimants had fo clearly brought 
their cafe within the territory of the United States^ as 
to induce the Court to fuperfede the ordinar)' rights 
of war, and decree immediate reftitution, as on a 
claim of this peremptory nature. This argument 
proceeds on a fuppofition that the time of capture is 
to be dated from the time of purfuit, and that the 
immunity of territefry is not violated by the capture 
of a veffel which has been chafed into territory, in 
the fame manner as when the veffel is avowedly lying 
in a ftate of protection in the firft inftance, and does 



>«-M*i 



I 

{a} AftrfCongrefs, 4th June 1794. 
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Th« not merely fly to it as a place of refuge, from the 
operations of the enemy. Tbefa£l is eftabliflied by die 



**Mt?ifo5?^** evidence. The law on this point, it is apprehended, is 

fettled in the pnivtice of this Court, and it is difcufled at 
length by Bynkerjhoek with this refult, •* Uno verboj ier* 
ritorium ccmmunis amici valet ad prohibendam vim qu£ 
ibi incboatur^ nan valet ad inhibendam^ qua eictra terri' 
torium inchoata^ dumfervet opus^ in ipfo territorio conti- 
huatur. Qu. Jur. Pub. page 66. — But, as to the nature 
of the place, is the fpot within any meafurable difbmcc 
of what can properly be called coafls and ihores ? It 
was not far from the bar of the River, but that is no- 
thing more than a figurative defcription which has been 
given to a coUeftion of fand, which may afFeS the 
approach of veflels at certain times, but has no ne- 
ceifary connexion natural or artificial with the bounds 
of territory. That it was not far from the buoys at 
the mouth of the River is alfo immaterial, as fuch 
rights or rather duties of confervancy over neighbour- 
ing waters may in many inftances prevail, without 
aflfording any marks of a territorial jurifdiftion. [3 
Adm. Rep. page 348.] From what fpot then is it 
that the diflance is to be computed ? — ^Not from the 
fort of the Balife, becaufe that fort was above five 
miles from the place of a£hial capture. There is no 
line of coaft from which the computation can be 
made to fell within the proper compafs. The claim- 
ants refort therefore to thefe iflands, as they are called 
on one fide, or temporal depofits of logs and drift, 
as they are reprefented on the other, that are brought 
down by the ftream of that great River. Can the 
Court recognize, in fpots of fuch an equivocal nature, 
^ under the moil favourable defcription, the ordinary 

qualities 
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qualities of territory ? It is to be expected, that the The 
outlines of territory fhould be fixed and permanent^ .'"'^' ^ 
and that they (hould form a vifible part of the coun« 4th,i«;ti>,fc2«fc 
try* to which they are afcribed ; it is neceffary that 
they (hould have this confpicuous permanent charac- 
ter, that neutrals may be affefted with the obligation 
of obferving them ; and fince the diftance is reckoned 
according to the efficacy of proteftion, that is, within 
the reach of fire-arms, it might be natural to expeft, 
that the land from which the extenfion is reckoned, 
ihould be a place from which this prote£tion can be 

afforded. The fpots in queftion poffefs none of ihefc 
ordinary rcquifites of territory. In a' cafe not entirely 
diflimilar to the prefent, the Courts of America have 
adhered to the found interpretation of confidering 
the coafts and ihores of the country to be the vifible 
and continuous boundaries of land, by deciding 
againft the doSrine of extending territory over the 
ihoals and fliallows on their coaft, which are • fcarqely 
lefs entitled to be confidered as the continuation of 
territory, than the fpots which are now reforted to for 
the fupport of this claim (aj. They are not in occu« 



(a) A reference was made in this part of the argument to the cafe 
pf the jffncoinct which had appeared in fome of the jfmeruan puhfic 
printt) as decided in the Court of Admiralty at Charkfiown againft 
the pretieaiions of the commercial agent oiFranee^ who had ckimed 
the protedion of territory for a oqpture made hy a Britiflt privateer 
the Garland^ of a Freneb corvette, ** lying fix miles from the fhore^at 
the fouth end oiSuBvanJJland at anchor off the bar/' It was in that 
cafe contended io argument* that the term Coafts included all the 
flioals to a certain diftance ; that all Geographers and Sunreyort of 
3ea Coafts underftood by Coafts the ihoals along the land ; that in 
floridaiheit ihoali extended to the diftance of twenty dulea bom ihfi 
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The ptocy for any purpofcs of habitation ; they are not 
^J^\ at all times diftinguilhable, and when moft promi« 



#tb,i5th^ 2oth nenty have fo little title to refpe^ as territory, that 

*^' * °^' they afiford no hope of protefkion, not even a firm 

footing to any perfon who might have occafion to ap- 

 I I I I  .  . I II I II I II I III « IM I ■! I I - 

kndy and were within the territorial jurifdiflion } that the fhoals of 
the bar are in fa£l a funken continuation of the coaft, and that 
the diftance of prote6lion fhould be reckoned from the outermoft 
fiioal of the bar ; that a contrary conftruftion \tould be attended 
with great mconvenience and mifcihefy by inviting the cruizers of 
Belligerent countries to take their ftation off the bar, and obftrud 
the fecurity of the commerce of Jmerka, 

In the Judgment, The Learned Judge ov^r-ruled thefc aign- 
ments, and obferved, That though in a maritime point of view, that 
interpretation of Coafts might be Corrcd, yet this confbu^on 
would be too vague for any Court of Juftice to adopt on a 
quedion of this nature ; that as the fhoals vary along the 
coaft, there would be no fixed rule by which the boundary 
would be afcertained ; the different Diftrift Coads of the 
VmteJ States wouM be obliged to apply various diilances to the 
terms of the A€t^f which require them to watch over all violations 
of territory within a marine league from the coaft. That as this 
was a new and important queflion, his Honour had confidered it 
with mature deliberation, and was clearly of opinion that the word 
Coafts could not have fuch an operation as the Counfel for the 
Libellants had given to it ; but that it was intended to mean land 
\ as far as low water, — The refult was, that the Bill exhibited in 

behalf of the j^/ricaitu was difmiffed, but without colts,- ar it was 
deemed the duty of the Conuncrdai AgefAt df the French Re- 
public to bring die fubjed bofore the Gourt. — —This Note ii 
abftracted from a long, but probably a very impetfect account oi 
that Cafe, wliieh appeared in the Charlefto^Ofit papers, and is in- 
ferted here, with the moft refpectfcd deference to the Gentleffien 
whofp very able arguments are thus fummarily ftated,* for the pur- 
• pofe of introducing the refult of a trial, not unccmnected wkh the 
prefent queftion, and decided in a manner, higMy honourable to 
the Courts of America^ and in vindication' of Xkut propriety of the 
oonduct of tlie Britj/b cruixcts* 

proach 
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proach them. On thefe grounds it is fubmittedy diat Tie 



AlftfA. 



thfi claim of territory is not made out in that clear ,^ 

and diftind manner in which claims of this naftufe 6th,i5th,«24A 

flxmld be fubftandated, and that the Court will there^ 

fore proceed to difcufs the queftion of propei^y, a6 to 

'which many defe&s, and fome afErmatire grctmds of 

fufpici(xi artfe, [^^^^^], which will make it a cafe 

of further proof. 

On the part of the Claimant^ the Kin^s AAwcafe 
mnd Laurence. — This is a claim of territory, alledged 
in the mofl folemn form by the dircfkions of the Axsu 
baiTador of the Untied States, refident in thia country* 
It is a queftion which is at all times deferving of great 
attention ; and is in the preient inAance fvippo#ted by 
fo many grotmds of complaint againit the condud 
of the captors^ that the Court cannot fail to confider 
it as a cafe of peculiar aggravation,, and deferving to 
be marked with the/evere^ reprehenfion and puniih- 
ment which the judgment of this Court can inQi&. 
It is not the cafe of a iliip and cargo avowedly be- 
longing to the enemy, and without any claim to refti- 
tution, but what arifes as a matoer of exception to 
the general courfe of law. It is, on the contrary, the 
xafe of a fhip clothed with the mod inconteftible 
marks of neutral character, and belonging to the very 

fhore which this captor was haunting, in violation of the 
territory of the country 7-*it is- the cafeef aVeflel widch 
could fcarcely have £JleA into his hands, but owing to 
the babiis under which the captor had been fome time 
si£Ung, oi hovering upon the entrance of the River. 
That this had been the condu£t of the privateer,is admit- 
ted in the affidavit of the conmiander himfelf, who, in 

I a defcribing 
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Tht defciibing tHc courfe of his proceedings in that river, 
^'"'^' _ inconfcioufly drops the following expreffion:— 



4tb,i5th.&»oth « Whilft wc were {landing on and oflF the Miffif- 
/fcr. I 5. j^^.^ ^^y , ^ violation of territory arifing out of foch 

a fyftem and continued plan of a&ion, is not only 
more injurious to the honour and charafter, but more 
dangerous to the private trade, of the country aggrieved, 
and calls for the fevered animadveriion of the Court 
If there was any room to doubt as to the exad 
diflance at which this particular capture was made, 
the mere Qircumftance that it arbfe out of a continu- 
ation of fuch habits, would be fufEcient to induce 
the Court to pronounce again 1 the legality of fuch a 
capture ; but the place feems not to be fubjed: to anj 
fudi doubt. The affidavit which has been given in 
by the claimant, in anfwer to the affidavit of the cap- 
tain of the privateer,^ defcribes the courfe of his veffel 
to have been along the line of coail which is bounded 
by thefe iflands, fo that the fituation of the veflel, at 
the commencement of the chafe, was as much within 
the limits of territorial prote£tion as the place of adaal 
feizure. But is it a clear point, that the protefUon of 
territory is fuperfeded by a previous chafe ? — No fuch 
principle has been eftablifhed in the pradUce of this 



(tf) Thii t^ame in the fe^ud the prominent feature in the 
cafie, as the Court directed the log-b jok of the privateer to be 
introduced to expbdn that cuncumftance, and in the evant confir 
dered it it a principal ground of the fentence of coftf and da- 
faagei, which wai ultimately pronounced. 
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Court (a) ; and as to the didum conveyed in the ^The 
Tfcatife of Bynknjhoek on that fubjeft, it muft be ^ 



Anna. 



taken to relate to contefts very different frova a cap- ^^^i^*\ *®'** 
tare of this kind. It evidently points to a cafe of 
previous conteft of an hoftile nature, ** dum fervet 
optUy* and muft be underftood only of cafes in 
which the ad in queftion was wholly unimpeach* 
able on every other ground, and had an&n only out ' 
of the unforefeen flight of the enemy. The Court 
will perceive, however, that the place of the firft 
purfuit is defcribedy by reference to the chart, to 
have been within the limits of ' territory (c). If 
the Court ihould be of opinion on the evidence 
contained in thefe papers, that this was a capture un- 
juftifiable in its commencement, abundant caufe will 
arife, in the fubfequent condu£^ of the parties, to ag* 
gravate the queftion of damages which ufually accom- 
pany a fentence of reftitution, on claims of this de« 
fcripdon. Having made this capture, the captor 
Ihould at leaft have taken the prize to fome of the 
prize jurifdi£Uons that are eftablifhed in the Wejl, Indies. 



{a) The Court feemed to intimate* an opinion that there had 
been cafes of this kind— -A cafe was cited from the bar of the 
Johfij PatricJtf iyth July 17609 in which the juftificadon of a fur-x 
Jutt hU9 tie territory atkdgedf is fet out in the Court Book 9^ 
fbh 97» and it appeared afterwards that the feizure was not inva- 
lidated* The (hip was condematd, though the particdar reafons 
of the judgment are not extant. 

(r) The eridence on this point was contradtctoryy a^d appears 
not to hxft been taken on either repr^fentntion as the foundation of 
the judgment. 

But 
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The But all attention to the convenience of the parties, and 
^*""'' the demands of public juftice is utteriy difregardcd ; the 



6th,i5th,& aoth captain is feparatcd from his veffel, and they are both 
^^' '^°^' brought acrofs tht Atlantic to adjudication in this Court^ 
to the great damage of the fhip, and with the moftevi-, 
dent inconvenience and lofs of time to the mafter. Upon 
thefe grounds it is, that the juftice of this Court is called 
* upon, to award exemplary compcnfation for all the 
injuries that have been fo wantonly committed. 

15th Noy. Judgement. 

Sir William Scott.— I certainly fhall not think 
proper to detain this fhip and cargo any longer; 
becaufe, fetting afide the queftion of territory, the oh- 
jeftions to the property are fo very flender, that I may 
be excufed from making any particular obfervations 
upon them. It appears, that the fhip had been a 
Britijh prize, and had been in the poflcffion of a Mr. 
Fletcher^ a fubjeft of Niw Orleans^ and confequently 
a Spaniard^ during the lafl war ; and therefore all that 
has been faid on his appearing to be left in Spahif or 
of the mafter having been employed as the com- 
mander of a Spanijh privateer during the lafl war, is 
nothing to the purpofe. It is nothing more than what 
they had a perfeft right to do, whilft New Orleans 
continued a port of the Spanijh pofTeffions ; it lays no 
ground of fufpicion either as to the property, or the 
national charader of the vefiel,* in the prefent difcuf- 
lion. The fhip appears to have been fold by Mr. 
Fletcher to another perfon at New Orleans ^ and there 
Is a bill of fale on board. Then as to the cargo, it is 
objefted that there are not the regular documents, no 

clearance; 



HIGH COURT OF ADMIRALTY, jgj 

clearance ; but the want of thefc ordinary documents is ^^ 
accounted for by the nature of the trade, in which the 



veffel had been employed, in fmuggling tranfaftions ^^^*} sth,fc zoth 
^th the Spanijh main. There are papers on board 
puil^Qf ting to contain accounts between the parties, 
which do, I think, lay a very fair foundation of credit 
for the reprefentation which the mafter has given of 
the property. In fuch a cafe, if there is not the utmoft 
formality of proof that might be required in other 
cafes, I will not add the vexaH^wi of fending parties 
acrofs the Atlantic to New Orleans for farther proofs 
I cannot but fay, that, taking it at the outfide to be a 
cafe of farther proof, it was a moft unadvifed capture. 
To bring a veffel fo much, out of her way for th^ 
chance only of catching an order for farther proof, is 
an a£): of indifcretion, which, I hope, will not often be 
committed by thofe, who are entrufted with His Ma^- 
jefty's comouiiion. As to the queilion of cofts and 
damages, I fhall take a little time to deliberate upon it- 
act h Nov. Judgment refumed. 
Sir William Scott. — This fhip was taken with a cargo 
of logwood and dollars on a voyage from the Spanijh 
main tp New Orleans. The deftination of the veffel 
was not at all contefted ; biit the feizure was made, as 
it u expreffed, in the log-book of the captor, *^ be- 
caufe there was not any clearance or regifter on 
board." THefe are defefts which may certainly if 
unexplained juftify a feizure. If a veffel pretending 
to be an American (hip is without a regifter, and is 
carrying a cargo without any clearance, thofe circum^ 
fiances, if they do not receive a fair and credible ex- 
planation, may juftify a captor in bringing fuch a cafe 

to 
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THe to adjudication. In this cafe both tbefe objedions are^ 
I think, fatisfa&orily removed ; becaufe the veflel hay< 



A!«MA. 



*' iirlJf itos!'*" *"8 ^^ 21 Spanijh veffd was therefore not entitled to 

9Li^ American regifter, and there was a fca letter or certi* 
ficate of property on board. The cargo having been 
taken in ypon the Spanijh main on a fmuggling tranf- 
adlion, could not have a clearance, or any of the formal 
documents that are ufual in ordinary voyages. Thefe 
drcumftances, I have no doubt, were explained by the 
mafter, who, in his journal, and on his examinadon, 
appears to me to have given a fair reprefentation, with- 
out any difpofition to aggravate matters of complaint 
againft the captors. 1 can have no doubt that tbefe 
explanations were given. And there are documents 
and papers on board, which, relatively to the nature V. 

the tranfa£iion,are,I think, abundantly fufficient. There 

was therefore no juftifying caufe of feizure; for as to 
what is dated in one of the affidavits, that the mafter 
had commanded a Spdnijb privateer in the laft war, it 
is no more than what he had a perfed: right to do. And 
whether he had on fome former voyage broken the 
blockade of St. Domingo or not, is perfedly immaterial 
to the prefent cafe, and can form no part of the confi- 
derations upon which the feizure is to be juftified. 

The fhip with this cargo on board was brought to 
England for adjudication ; and it lies on the captor to 
exonerate himfelf from the impropriety of this aft ; 
becaufe though the inflrudtions to cruizers give feme* 
thing of a difcretion to captors as to the port, to which 
they are to bring their prize, to fome convenient ftfrt, 
it is a difcretion which muft be cautioufly exerctfed, 
and with found xeafon, fo as to be juftified in the Court 
before which the cafe is brought. It would be aufe 

of 
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of infinite vexation, if neutral veflels taken on flight The 

A. NN A 

pretences at fo great a diftance as the coaft of America j 



were to be dragged acrofs the -/f //tf;2//c for adjudica- 6ih,i5ib,iioth 
tion J more efpecially when this Country has cftabliflied **' ' °^' 
Courts in different iflands in the Weft Indies^ to pre- 
vent inconvenient recurrence to this Court, and to pro- 
vide for claimants in that part of the world Juftice at *^ 
their own doors, that their commerce may be fubjeft 
to as little interruption as poffible, from the exerdfes 
of the rights of war, on the part of this country, in 
thofe feas. At the fame time th^re may be drcum- 
ftances that would juftify fuch a procedure ; as if a 
King's ihip bound on the public fervice makes a cap- 
ture in her courfe, fuch a veflel cannot depart from her 
inftrudlions, but muft proceed upon her original defti- 
nation. That would be a cafe of necefGty, arifing out • 
of the public fervice, for which States muft make al- 
lowance reciprocally. But with refpeft to privateers, 
I cannot think that any fuch circumftances as are here 
fet up can be pleaded, as a juftifying excufe for fuch 
condud on their part. It is faid, ^ that the' cruize had 
expired, and that it was time to come home.** To which 
the anfwer is, that they fhould then have abftained 
from making any capture, when they could not ftay 
to bring the cafe to adjudication in the proper Courts. 
That the crew were mutinous, will not do— The owner 
is anfwerable for his crew, and no legal excufe can be de- 
rived to him from their mifconduft. That he had no 
agent at the Bahamas is equally infufficient j it was his 
fault, that he had not. If, a perfon fends out a pri- 
vateer to cruize in' the American feas, it becomes his 
duty to appoint agents in fome of the neighbouring 
ports, to which the law requires, that prizes taken in 

[bb] that 
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The tiut part of the world fliould be brought to adjudi- 
T--- cation. The omiifion of this precaution has en* 

^b^i5tb,&ioch dently been a caufe of great Inconvenience in the pre* 

fent cafe, which is at mod a cafe of further proof, 
antl in which, when an order for farther proof had been 
inade, the claimant would have been etititled to his 
property on bail, and would have gone about his 
bufinefs \ indeed, I cannot but think that the Court 
yould more probably have decreed immediate reflitu- 
don. Inftead of that eafy courfe^ the fhip and cargo 
are brought to a diftant part of the world, for th^ 
mere chance of an order for fahher proof. The fliip 
is recorded on the logbook td have been feized for 
defeft of papers ; but there is more reafon tafufpcd 
that the real caUfe of feizure proceleded, not from wbaf 
Jhe bad not» but from what Jhe badj the 13,000 dollars 
which were on board. Captors muft underfland that 
it is not the value of the cargo, but the^want of proof 

and the appearance of circumftances as to the pro- 
perty, that (hould induce a feizure, and that their 
conduft in this refped fhould not be influenced merely 
by the fplendout of a large fum of money appearing 
in their light. 

When the fhip was brought into this countryi 
a claim was given of a gravis nature, alledging a vio- 
lation of the territory of the Unired States of jffjie^ 
rica. This great leading faft has very properly been 
made a matter of much dii^uflion, and charts have 
been laid before the Court to fhew the place of cap* 
ture, though with different rcprcfentations from the 
adverfe parties. The capture was made^ it ieems, at 
the mouth of the River MijUiJJippi^ and, as it is con- 
tended in the claim, within the boundaries of the United 

Statet. 
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{States. We all know that the rule of law on thit The 
fubjed is " terra dominium ^nitur, , ubi Jlnitur armcr ^^^' 



rum visy* and fmce the introdudtion of fire arms, that 6tb,i5tb»4r4otk 

fliftance has ufua}ly been recogni;?ed to be about three *** * ** 

miles from the (hore. But it fo happens in this cafe^ 

that a queftion ^fes as to what is to be de§med the 

(bore, fmce there are a number of little mud iilands 

icompofed of earth and trees drifted down by the River, 

which form a kind of portico to the main land* It is 

contended that thefe are not to be confidered as any 

part of the territory of America^ that they are a fort of 

** no mans {and^^ not of conliftency enough to fupport 

the purpofes of life, uninhabited, amd reforted to, only^ 

for (hooting and taking birds nefts. It is argued that 

^he line of territory is to be taken only from the Bar 

life, which i$ a fort raifed on made land by the former 

^panijh pofTe^ors. I am of a different ppinion ; I 

think that th^ protedion of territory is to be reckone4 

from thefe iflanfls ; and that they are the natural ap« 

pendages of th^ coaft on which they border, and ironi 

which indeed they are formed. Th^ elements ar« 

derived immediately from the territory^ and on tho 

principle of alluvium and increment, on which {q 

piuch is to be found in the books of law, ^mdvii 

ftununis de tuo prcsdio detraxeritj 6f vicina pradio attUr 

Jerit, palam fuum rpmanet, (a) even if it had been car^ 
ried over to an adjoining territory, Conlider what . 
the confe()uence would be if lands of this defcription 
were not confidered as appe^ dant to the main land^ 
and as comprized within ti. bounds of territory. Xf 

^ 1 W «l ■! I I II  I 4 t  I  ■' ' " ^h 

m 

^a) Inft. L. a. Tit. i;. f 2 f . 
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The they do not belong to the United States of America., 

Sl m m a 

' any other power might occupy them; they might 



6th,i5th,& 20th be embanked and fortified* What a thorn would this 

Nov, 1805. • r s 

be in the fide of America ! It is phyfically poflible at 
lead that they might be fo occupied by European na- 
tions, and then the command of the River would be 
no longer in America^ but in fuch fettlements. The 
poffibility of fuch ax^nfequencc is enough to expofc 
the fallacy of any arguments that are addreffed to fhew, 
that thefe iflands are not to be confidered as part of 
the territory of America. Whether they are compofed 
of earth .or folid rock^ will not vary the right of do- 
minion, for the r'ght of dominion does not depend 
, upon the texture of the foil. 

I am of opinion that the right of territory is to 
be reckoned from thofe iflands. That being efta- 
blifhed, it is not denied , that the adual cap- 
ture took place within the diflance of three miles 
from the iflands, and at the very threfliold of the 
river. But it is faid that the aft of capture is 
to be carried back to the commencement of the pur- 
fuk, and that if a conteft begins before, it is lawful 
for a belligerent cruizer to follow, and to feize his 
' prize within the territory of a neutral State. And the 
authority of Bynkerjhoek is cited on this point. True 
It is, that that great man does intimate an opinion of his 
own to that efFed ; but with many qualifications, and 
Til *i^n opinion, which he did .not find to have been 
adopted by any other writers. I confefs I fhould have 
been inclined to have gone along with him, to this ex- 
tent, that if a cruizer, which had before afted in a 
manner entirely unexceptionable, and free from all 
violation of territory, had fummoned a veffel to fub* 

nt 
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mit to examination and fearch, and that veflel had fled - lite 

to fuch phces as thefe, entirely uninhabited , and the . — -— 

cruizer had without injury or annoyance to any perfon ^^ jvr#i?i8o5!' 
whatever, quietly taken poffcffion of his prey, it 
would be ftreiching the point too hardly again'ft the 
captor, to fay that on this account only it fhould be held 
an illegal capture. If nothing objedionable had ap- 
peared in the condudt of the captors before, the mere 
following to fuch a place as this is, would I think not 
invalidate a feizure otherwife juft and lawful. 

But that brings me to a part; of the cafe, on which I . 
am of opinion that the privateer has laid herfelf open to 
great reprehenfidn. Captors mud underftand, that they 
are not to ftation themfelves in the mouth of a neutral 
River, for the purpofe of exercifing the rights of war 
from that River, much lefs in the very River itfelf. * 

It appears from the Privateer's own log-book that this 
veifel has done both ; and as to any attempt to fhelter 
this condud under the example of King's fhips, which 
I do not believe, and which, if true, would be no jufr . 
tification to others, captors muft I fay be admonilhed, 
that the praftice is altogether indefenfible, and that if 
King'5 flups (hould be guilty of fuch jnifconduft, they 
would be as much fubjefl: to cenfure as other cruizers. 
It is unneccffary to go over all the entries in the log. 
The captors appear by their own defcription to have 
been Jianding cff and on^ obtaining information at the 
Balife^ overhauling veffels in their courfe down the 
River, and making the Riveras much fubfervient to 
the purpofes of war, as if it had been, a river of their 
own country. This is an inconvenience which the 
States of /imerica arc called upon to refift, and which 
liuy Court U bound on every principle to difcourage 

3n4 
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TiM and corred. With refped to one veiTel, it appeam 
^^^^' that the Bilboa^ under Spanijh colours, and an un- 



6th,i5rh,ft aoth doubted Spanijh (hip had been captured knd carried into 
* ® J' the River ; and it was dated in an affidavit which was 
exhibited to account for the abfence of the ufual wit* 
nefTes in that cafe, that the prif oners had efcaped. The 
caufe was brought on upon the evidence of the releaf- 
ing witneflfes under this reprefentation. It now appears 
by an entry iij this log '* that the frifoners were fet 
QnJhore\^* — an ad highly upjuilifiable, in its own 
nature, independent of the deception \^ith which it 
has been accompaniiid. The prifoners are the 
King's prifoners^ and captors are particularly en^ 

I jth jfugyfi joined by the inftrudjons {fl) not to jeleafe any pri^ 

loners 



{a) ^' Whereas it has beien repreCrated to us, that either thzougfa 
mifapprehenfion of, or in difobedieuce to, the true intent and mean, 
ing of the tenth articlic of our inftnidions refpedively beariag date 
the X7th of May t 1K039 and the i6thof ^iiitf, iSo) ; the captains 
or comnuiading 0&ctn of (hips having letters of marque and reprif- 
als, have landed t^eir prifoners either at ports where no depots for 
the reception pf priCbners of war are eftablifhed, or have otherwifi^ 
aegleded to deliver them over to perfons appoiiited in the fea port 
towns to take charge of the prifoners : We, uking ^h^ premi£ct 
into confideration* and apprehending the g^reat inconvenience there- 
from to the public fervice, do hereby ftriftty idrc€t and ^join all 
captains, and commanding officers of (hips and vefTeU having letteri 
.of IT arque and repri(als» that they do carry all prifpners taken oi| 
l>oard any prizes to ports at which there are or ihall be eftabli(he4 
depots for the reception of prifoners of war, there to ddiver over 
fuch prifoners to the agents appointed by our commiflioners of 
tranfports, or to fuch other perfon as Hiall be duly appointed tq 
receive and take charge of prifoners of war ; and that no com- 
mander or any officer of any (hip or vefii^ having a kfter of smu^uo 

■■■■'■ w4 
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Toners belonging to the fhips of the enemy, suid th^y The 
Violate their duty whenever they do. When I advert .. 



to the impofition that has been put upoA the Court in 6tb,itth,&aodi 

that tranfaftion, how <ian I truft myfclf to any repre- '** * ^* 

fentation coming from the fame perfons. Indeed I 

think, I can perceive flrong traits of bad faith running 

throughout the Ivhole condud of the captors in the 

prefent cafe. In anfwer to the complaint that has been 

made againft the captors for bringing this prize to Eng'^ 

iandy it was faid, that it was done at the defire of 

the mafter of the captured vefTel ^ though in the aiR« 

davit of the mailer, which is not contradi&ed, it is 

fworti, " that the captors offered to fet him on fhore^ 



ttnd reprUali do prefutne^ upon any pretence VfbaNwi^f t0 kmdy releafe^ 
9r deli'ver over any prif oners of war at any other place^ or in any 
'ctber numner than tA afore/aid.^* 

The Editor takes thifl opportunity of fuggeftin^y as a piece of 
infonnatioQ that xtlay be of important ufe to Geatlemen» with 
whom the jproceedings in Prize Caufes neceflarily commence^ 
{the Commandersy and Cruizers of all defcriptions in the naval fer« 
vice of the Country), that it is not an unfrequent cauie of diflatif- 
i&ftion with the Court, that thofe who have the management and 
Controul over captured vefiels, omit in numy inflances to attend 
to the duty enjoined by the general law, and promulged in a 
declaratory form in thefe inftru^ons, with rcfpe£i to the cuftody 
of prifoners in general. The efi'e6i of this omiffion is more felty 
iis it counteraf^s the very ancient, and ahneft fundamental rule of 
Prize Proceedings, which requires that the mafter of the captured 
veflel, whether an Enemy, or neutral, fhould be brought in fc^ 
eiuuninution. The Court has invariably withheld its fentence of 
^condemnation, even in the cleared cafes, where this omiflioa hai 
appeared, until it has been fupplied, or accounted for in a iatis* 
&&ory manner. The inevitable confequence of fuch negle6k muft 
be, in all cafes where it occurs, to retard the benefit that may 
otherwife be expeded to refult from the capture* 

but 
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The 
Anna. 



but that he refiifed to be feparated from his cargo.** 
^ The conduft of the captors htis on all points been 
<tfa.i5(h,& zoth highly reprehenfible. Looking to all the drcumftances 
*^' ' ^ of previous mifconduft, I feel myfelf bound to pro- 
nounce, that there has been a violation of territory, 
and that as to the queftion of property, there was 
not fufficient ground of feizure ; and that thefe ads 
of mifconduft hare been further aggravated, by 
bringing the veffel to Enghndy without any neceffity 
that can juftiiy fuch a meafure. In fuch a cafe it 
would be falling (hort of the juftice due to the violated 
rights of America^ and to the individuals who have 
fuftained injury by fuch mifconduft, if I did not foK 
low up the reftitution which has paffed on the former 
day J with a decree of cofts and damages^ 
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Before the Lords (a) CommiJJioners of Appeal in Prize 

Cattfes. 



THE WILLIAM, Trefry. 

'TThis was a qiieftion on the continuity of a vdyj. 

age in the colonial trade of the enemy, brought 
by appeal from the Vice Admiralty Court- at HalifaA^ 
where the fhip and cargo, taken dn a deftination to 
Bilboa in Spain, and claimed on behalf of Meffrs. W. 
and K Hooper of Marblehcad in jthe ftate of Majfa^ 
chufetis, had been condemned 17th July 1800. 

It appeared in evidence, that the {hip had gone to 
Martinique, where the outward cargo was difpofed 
of; that fhe then proceeded to La Guira, and took 
on board a cargo of cocoa> the property of the 
owners, which was brought to Marblehead on the 
ligth May, and unladen; that the fhip was then 
cleaned and flightly repaired, and again took oh board 
the chief part of -the former cargo, with fome fugars 
brought from the Havannah in other fhips, and pur- 
chafed by the owners, atid failed on or before the 
7th jufie, upon a deftination to Bilboa. Among the 
papers Avas a certificuts from the colleftor of the . 



{a) Tkc £ditor is happy to hare it in his power to infert in hit 
colledUon of Admiralty Repoi't8> this elaborate Judgment of tbe 
Court of Appeal, which contains alfo a reference to all vhe principal 
cafes that had occurred before that Court,' relating to tl^e conti« 
nuity^of voyages in the Colonial Trade of the Enemy. 

VOX'* v# G c cuftomg 



Tbe 
William. 

March nth, 
iSo6. 



<> 

^ 
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The cuftoms, ** that this vefTel had entered and landed 
, a cargo of cocoa belonging to A^eflrs. W. and K 



March nth, Hooper J and that the duties had been fecured agreeable 

to law, and that the faid cargo had been re- Slipped 

on board this vefTel bound for Bilboa ; and that her 

cargo^ confiding of cocoa, fugar, and fifh^ was the 

property of the faid W. and N. Hooper.*^ 

On the 7th May 1804, The caufe came on to be 

heard before the Lords of Appeal upon the original 

evidence, when the cafe was argued on the principle of 

Continuity, and the application of that principle to the 

circumftances of the prefent cafe, by the King's Adro- 

cate and the Attorney General, on the part of the 

captor, and by Mr. Dallas and Dr. Arnold^ on the part 

of the appellant. The Lords ^^ pronounced for the 

appeal, reverfed the fentence appealed from, and re-* 

tained the principal caufe, therein admitted the claim 

fbr the (hip and cargo, pronounced the faid cargo, 

except 70 hogiheads of cocoa and five bags of cocoa 

to have belonged as claimed, and difmiffed the bail 

given in the Court below to anfwer the appeal in' 

refped thereto ; but direded farther proof to be made 

of the importation of the faid cocoa into, and expor- 
tation from, the port of MarUehead in Amerkny and 

the payment of duties thereon, within nine months." 
In obedience to that decree farther proof was ex- 
hibited^ confifling of fundry documents (a) : 

On 



(tf) Atteilation of IV, and N. Hooper^ 7th Novemher 1804. 
. Certificate cf Jofiph Wilfon^ colledor of the cuftomSy ftatiog tbe 
unportatioQ of the goodi m queftieyn, dated 7th November 1804. 

Account 



HIGH COURT OF ADMIRALTY. 387 



On this proof the caufe was farther argued ; and ^J^^ 
on the 1 ith March 1806, The judgment of the Court — 



LLIAM. 



of Appeal was delivered by the Right Honourable Sir 'isoJ." * 
Wiltam Grants Mailer of the Rolls, in the following 
terms: 

Judgment, 

Sir William Grant. — The queftion in this cafe 1$, 
it^hether that part of the cargo which has been the fub. 

jtGt of further proofs and which, it is admitted, was, 

* • 

at the time of the capture, going to Spaing is to be con- 
iidered as coming dire&iy from Laguira within the 
meaning of his Majefly's inftru£tions. According to 
our underftanding of the law, it is only from thofe 



Account of bonds given by JVilliam Hoofer and Join Trefiyf to 
fecore the duties on the importation of goods on board the William 
froih La Gtrira.-^Copy of entry of the goods imported in the 
William from La Guira, May 1800. — Affidavit of the weigher and 
^uger at Marhlebead^ that he Weighed 61 »345lbs. which were landed 
from the William, Trefry, and that the fame was put into los calks 
and five bags. Sworn at Marhlebead, 'jih November 1804. — Ships 
irticlefl between the mailer and the mariner of the William^ Trefry^ 
for a voyage from Marhlebead to MartimcOf or elfewhere in the 
We/l India f and back to Marhlebead, dated Felntary i8oo« — Bond 
given by W. Hooper and John Trefry, to pay to the United States 
the fum of 1239 dolhA^» dated 29th May 1800.— Policy of infur- 
ance on the WilUam and cargo, from Marhlebead to the We/l Indksp 
and from thence to her port of difcharge in the United States^ 
dated ^akm, March 26th, 1800. — A price current at Bilhoa the 
8th FAruiiry x8oo.— Bond entered into, W> Hooper and JohfK 
Trefry, in the fum of 1848 dollars, on the exportation of 79 caik^ 
^d five bags of cocoa frQm Marhkbead to Bilhoa, dated Marhk'^ 
^iodf ^th' Jmu tZoo^ 

c c a inftru&ioni 



i 

I 



iii CASES DfiTERMlNfiD IN TflE 

Th« inftrudions that neutrals derive any right of carryinr oii 

wV IbblAMa * t 1 '1 • f 

-- With the colonics of our enemies, in time of war, a trade 



^ilteft' "** ^^^^ which they were excluded in time of peace. The 
inftructions had not permitted the direft trade between 
the hoftile colony and its mother country, but had, on 
the contrary ordered all veflels engaged in it to be brought 
*n for lawful adjudication ; and what the prefent claim- 
ants (tfy accordingly maintain, is not that they could 

cany 



(a) The principal documents exhibited on the part of the daim- 
aat are fubjoined at length, for the purpofe of exhibiting a man 
accurate view of the courfe in which the continuous, trade between 
the colonies of the Enemy, aad the mother Country has been cdtt- 
du6iedy as to the forms of importation in jimcrica, 

** WUiiam Hooper and Nathaniel Hooper^ both of MarhUheadi ia 
ArreAation of the (late of MafachufettSf in the United States of America^ mer- 
the daimiints. chants, do depofe and fay, that they are citizens of the united 

ftates, and were born in Marhlehead aforefaid, and in the month 
of February y in the year of our Lord eight^n hundred^ (hipped oa 
beard the fchooner Wiir%am belonging to them, whereof JtAm 
Trefry was then mafter, a cargo confiding of cod fi/h^ founds, and 
1 umber, and ordered him to proceed with faid cargo finom faid 
Marhlehead to Martimcoy then in poflfeilion of the Britj/if in tht 
• fVeft IntBesy and there fell and jdifpofe -of faid cargo for cafh, and 
with the [Proceeds thereof, and one hundred doubloons which they 
at the fame time (hipped in gold, to proceed to Lagmra on the 
Spani/b main, and there lay out the fame in purchafing a cargo of 
cocoa ; that the faid Trrfry proceeded on faid Toyagre with faid 
cargo on board from faid Marhkhead to faid Martimcoy and there 
fold and difpofed uf die fame for ca(h, and with the proceeds 
thereof, and faid oile hundred doubloons in gold, proceeded to (aid 
Laguiray and there purchat d a cargo of cocoa, and having (hipped 
faid cocoa in bulk on board the faid fchooner, proceeded with it oa 
idard from faid La^uira to Marhlehead afoxicfaid^ and arrived then 
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carry the produce of Laguira direftly to Spain ; but The 
that they were not lb carrying the cargo in queftion, 



inafmuch Af-r^A 1 1 ib. 



\ 



0n the twenty-ntnth day of May^ in the year of our Lord eighteen 
hundred, where the faid coc«a was entered at the cuftom-houfe, and 
the duties thereon {{cured to he paid according to law. ^nd 
thefe deponents further fay^ that after entering the faid cocoa* and 
fecuring the duties thereon, the fame was landed in faid MarhU' 
headf and there infpedkcd and weighed hj the ofBcers of the cuf. 
tosns, and put into calks and hags, G, and the faid fchooner and 
crew difcharged, the hands paid off, and the voyage ended, as wiU 
appear by the original fhipping paper hereto anne <ed, marked A,< a) (a] Infra 361* 
. which they aver to be true and genuine ; that the whole of th^ 
faid cocoa after it was landed was put into calks and bags, and 
coufifted of feventy-nine calks and five bags, which belonged to 
* them, and twenty three cafks which were the proceeds of an ad* 
Tenture (hipped on board the faid fchooner by Robert Hooper of 
Marlleheady their father, and belonged folely to liim. And thefe 
deponents further fay, that the whole of the duties on the faid cocoa 
(and on one barrel of coffee and one barrel of fugar, the adventures 
of the matter and mate) were fecured to be paid by the bond 
hereto annexed marked B,' 3) which they aver to be the original bond 
which was given at th^ Cuttom*houfe to fecure faid duties, as will ^ ^ ° 
appear by the paper writing marked A, annexed to the cttlledlor's 
certificate ; that on re-fhipping the faid cocoa or any part thereof to 
any foreign port whatever, they were entitled by the laws of th« 
United States to receive a drawback on the fame, referving to the 
faid United States one and one quarter per centum, and on their 
re-fhipping it to Bilhoa^ as is hereinafter mentioned, debentures for 
the drawback were accordingly iffucd by the then collector, Samuel 
R. Gerry^ who has fince been removed from office, for the fum of 
nine hundred fifty-five dollars aud fixty-fix cents on their adven* 
ture, and the fum of two hundred and fifty -five dollars and ninety 
. cents on their father's adventure, which was afterwards re«-fhipped 
by him ; that the faid debentures were applied to cancel fo much 
of the faid impoft bond when it beci^me due, the faid impoft bond 
amounting in the whole to the fum of twelve hundr»d and thirty, 
aiac doUan aud cighty-two cents, the faid debentures to the fum 
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^ 7^* indmuch as the voyage in \rhich it was taken was a 
voyage from iVi?r/A America^ and not direftly from a 
i«©6 .""' a colony of Spain. 

What 



of twelve hundred and eleven dollars and fifty-fix cents, and tKt 
balance due on the faid impoft bond to the fum of twenty- 
eight dollars and ^wenty-fix cents, which was paid by them to the 
faid coHe6(or in money. And thefe deponents further fay, that they 
did not receive any benefit from the remiiOon of duties upon ex- 
porting the faid cocoa that would not have been received by them or 
finy other perfon, if the fame had been imported from a Brif^ 
colony or elfewhere. And thefe deponents ^o further fay, that 
for feveral years previous to their faid fchoonePs failing on the 
voyage aforefaid they had been engaged in foreign commerce, and 
employed fome of their veffels in the European and fome of them 
in the We/l India trade ; and that when they ordered the mafter of 
faid fchooner to proceed to Laguira and purchafe cocoa, it wai 
with the fingle view of bringing it to the United States ; and that 
they then had no intention or expediation of exporting it in the 
Jaid fchooner to Spain^ but on itj arriving at Marblebemd^ on the 
twenty^ninth of May eighteen hundred as before-mentioned, they 
&und it pould not be fold to advantage in this country, and would 
probably, from the information they had received from the price 
current hereunto annexed, marked N, inclofed to them by Ventwr^ 
Gome% de la Tom and Grandfonsy and which they received in the 
beginning of May eighteen hundred, bring a much better price in 
Sppin^ they determined on fending it to that market ; and having 
no other yeflel at home in which they could fend it, they re^fhipped 
it on board the faid fchooner WiUiamy and configned the fame to the 
mailer, and ordered him to proceed in her to Bilkoa in the kingdom 
of Spainy and there fell and difpofe of the fame on their account and 
rilk, and procejed dire6kly home ; that while the faid fchooner was 
proceeding on her faid voyage (he was taken and carried into HaR" 
fax by one of his Britannic Majefly's (hips of war, and there coo- 
^enmed a^ prize. And' thefe deponents exprefsly declare, that the 
afore-mentioned voyage to Martinico and Lagmra was not under, 
taken with a view or any intention of procuring cocoay or any 
prodttpe af a Spa^t/h colonyi and fringing the fame to the United 

StatN 
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What thcn^ with reference to this fubjeft, is to be 
confidered as a direft voyage from one place to 



The 
William. 



March fitk, 

another? i8-.6, 



States, landing and naturalizing it, and then fhipping it in the fame 

or any other bottom to Spain ; but that their re-fhipping the fatd . 

cocoa for Bilhoa was altogether accidental, owing to the ftate of the 

markets in the two countries aforefaid, at the time the faid fchooner 

anriTed therewith at faid MarhUbead as is hcrein-before ftated ; ^Xi^ 

that if they had exported it to any other foreign port, or had fold 

it here, and the purcha&rs had exported it, the deponents ' or fuch 

purchafers would have been entitled to the fainc^ drawback on ex. 

porting the fame. And thefe deponents do further declare, that 

the 'bond hereto annexed, marked 0,(/i) is the original bond given {a) (.fra 36s. 

by the faid WtlYtam Hooper and John Trefry to the United States on 

exporting faid cocoa as before-mentioned, and that the fame it 

true and genuine. 

I, Jofepb Wilfim^ eoUe^lor of the cuftoms of the United States Ceitificare of 
of America for the diftri^i of MarhUhead and Lynn<t do hereby t*^« colkaor of 
certify and attefl, that on the twenty ninth day of May eighteen ' * ^^ "™** 
hundred, the fchooner WdUam^ John Trefry matter, entered at the 
cuftom-houfe at Murhkhead, fixty-onethoufand three hundred and 
forty-five pounds of cocoa, one barrel of coffee, and one barrel of 
fugar, which were imported from I^aguira^ and belonged to JViU 
Ram Hooper and Nathaniel Ho^pery of MarhUhead aforefaid^ who 
are citizens of the United States. And I do further certify and 
atteft, that the afore mentioned cocoa, coffee, and fugar, were alt 
duly landed from the faid fchooner at Marhkhead^Knd, that the faid 
H^ittUun Hooper and John Trefryf on the twenty- ninth day of May 
eighteen hundred, gave bonds to Samuel R. Gerry^ who was then 
coUedor for the diftridl of Marblehead and Lynn^ (but who has 
fioce been removed from office) to fecure the payment of the im- 
poft duties impofed by law on the above-mentioned cocoa, coffee, 
and fugar, and that the faid bonds were paid by debentures that were 
iflued by the faid colledor for the drawback due on the faid oocoa on 
its being exported for Btlboa^ as is hereafter mentioned, the fum of 
twclx^ h^ndr^d ^ eleven dollars and iifty-fix cents, smd the fum 
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Wi^^LrxM. *^®*cr ? Nobody has ever fuppofcd that a mere do^ 

•jj-~ — viationfrom the ftraighteft and fhorteft courfe, in which 

4806. ' the 



of twenty-eight dollars and twenty-fix cents in ^alh, bein^ the 
whole amount of the impofl duties on faid cocoa, all which appears 
by the books and papers of the faid collc6lor now in my cuftodj. 
And I do further certify and atteft, that on the fifth day of Jum 
eighteen hundred, feventy-nine cades and five bags of the above- 
mentioned cocoa was entered at the cuflom-houfe in faid Marhk' 
^iidf as being exported by the faid fVilltam Hooper and Nathomd 
Hooper on board the fchooner fVHHamy John Trefrj mailer, for 
BUboa<i and on the ninth day of /unf eighteen hundred, twenty three 
cafks more of the faid cocoa were entered at the faid cuftom-houfe 
as being exported by Robert Hooper pf faid Marhkhea^^ merchant* 
on board the fchooner Saratoga^ Ebenezer Graves junior, mailer, 
for Bilboa. And I do further certify and atteil, that the bond 
defcribed in the paper-writing hereto annexed, marked A, is the 
true and accurate defcription of the bond given at the faid cuftom* 
houfe-to fecure the duties upon the goods imported in the fchooner 
UTtUiam therein mentioned ; and that the paper-writing hereunto 
annexed, marked B, is a true and genuine copy of the entry of 
faid goods as made at the faid cuilom-Jioufe, as alfo appears by the 
books and papers of the faid coUedlor now in my cuflody. And I 
do further certify and at ted, that the faid WiUtafw Hooper ^d No* 
thantel Hooper and Robert Hooper did not pay any export duties on 
exporting and clearing out the aforcfaid cocoa for Btlboa^ no part 
of faid goods being by law fubjcfted to pay any export duties on 
their being exported. 

It witnefs whereof I have heieto fet my hand andfcalof 
office, at Marblehead aforefaid, this feventh day oiNovcm* 
ber i8q4% 

JOSEPH WILSQN, Collcaor. 



Af^u«t 
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the voyage could be performed, would change its dc- ^^villiam. 
l^ominationy and make it ceafc to be a direft one '^^'^^'^ 



within i8o«. 



^«B 



(A.) 

Account of bonds given by Wtirtam Hooper^ merchant, and John Account of 
Trefry^ mariner, for goods imported in the {ciiQoncr /VtlHamf John the^daimiiitt, 
Trefry mafter, from Lagmra^ which veffel entered on the 29th day *•• 
of May iSoOf at the Cuftom-houfe of the port of Marblchead. 

m 

No. of 
Date Bonds. When paid. Koods. 0t>l^ort Namei D.Ilart. Cti, 

i8oo. i8oo» Winiam Hooptrt 

Mayigth. jtuptfi 2§* 14 JohnTrefry. 1239 82 

(B.) 

Entry of goods configncd to captain WlIRam Hqoper^ imported in- ^^J^ of goodip 
the fchooner William^ John Trefry mailer^ from Lagmray Maj 
aptbj iSoo, 

Marki. Numbers. Packaget and Cootentt ' Neat Value. Dri. Duty. 

6x345 lb. Cocoa in bulky at 3 Cts. 1226 90 

B. I BarrelCoSee, lySlb.Nt. at 5 Cts. 8 .90 

Do. I' Barrel Sugar, 20 lib. Nt. at a Cts. 4 0% 

Dollars 1239 8j 

—  .■  II 

I (blemnly fwear that the above entry contains the whole of the 
goods, wares, and merchandizes imported by me, or to me con** 
figned, in the fchooner WtHutm^ John Trrfry mafter, from Lagykr^^ 
aecvrding to my beft belief and knowledge; and that the invoices 
thereof now produced, contains, to the beft of my knowledge and 
belief, the neat prime coft thereof; and that if I afterwards difcover 
any other or greater quantity than is contained in the above entry 
) will make due report and entry thereof, 

Wm. hooper. 

Certificate 
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The 
William. 

Marek iitk^ 
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within the intendment of the inftru£tions. Nothing 
can depend on the degree or the dire^on of the de- 

yiatioQ 



Certificate tf 
obligations en- 
tered into on 
rc-ihipnienCy 
debenture^ &c. 



(O.) 

Know all men by tkefe prefents, that we tfuEsm Hooper of 
MaMthtadi ia the county of Effex^ merchant, principaly and Jtim 
Trefijf of Cdd MorUeheady mariner, furety, are held and ftand 
firmly bound to the United States of jifnarico^ in the fum of eighteen 
bundled and forty-eight dollars forty-eight cents, for the paymeat 
of which, weU and truly to be made, we bind ourfelvcs, hciri, 
ftxecutorSj, and adminiftrators, jointly and fevecally, by thefie pur- 
£ents* 

Witnefs our hands and feals, this fifth Day of Jwup year one 
thoufand eight hundred. 

Whereas captain HTtlRam Hooper imported into the port of 
MdrhUbead the following merchandize, in the fchooner WilBam of 
MartUbeaJf Join Trefry mailer, finom Laguira^ on the twenty- 
ninth day of May^ eighteen hundred, to wit : 

Dollari. Cts. 
79 Caflcs of coco^ wt. 47522 lb. at 2 Cents, - 950 44 

5 Sags of cocoa, wt. 878* lb. at z. Cents, - 17 (6 



48400 



968 ot 
Deduft i^ per Cent. Z2 10 



Granted debenture. No. 95, pay. jhtg. 29, 1800, for '^$$ 90 



and being re-fiupped by the aforefaid WiBam Hoopar^ ia order to 
ciy>prt the igmc in the fchoqaer lUllRam of MorUdkadf Jtlm 
Trefry ^ qoafteri now ia the port of JffiarUeieaJf and bound f«r 

The conditions of this obligation therefore is fiich, that if the 
faid merchandize, or any part thereof, be not relanded in any port 
or place within the limits of the United States, as fettled by tbc 
}9kit trealy of pcace^ and if the certificates and olher pnxA it< 

^ttirsd 
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Tiadoo— whether it b« of more or fewer leagues, tb© 
whether towards the coaft of Africa^ or towards that '■ 

of America. Neither will it be contended that the ^1^]'^' 
point from which the conunenceroent of a voyage is 
to be reckoned changes as often as the fliip flops in 
the courfe of it ; nor will it the more change, becaufe 
a party may choofe arbitrarily by the ibips papers, or 
otherwife, to give the name of a diftinft voyage to each 
ftage of a fhip's progrefs. The ad of fhifting the 
cargo from the fhip to the fhore, and from the fhore 
back again into the fhip, does not neceiTarily amount 
to the termination of one voyage and the commence- 
ment of another. It may be wholly unconneded with 
any purpofe of importation into the place where it is 
done ; Suppofing the landing to be merely for the 
purpofe of airing or drying the goods, or of repairing 
the fhip, would any man think of defcribing the voyage 
as beginning at the place where it happened to become 
neceffary to go through fuch a procefs ? Again, let it 
be fuppofed that the party has a motive for defiring to 
make the voyage appear to begin at fomeother placethan 
that of the origin^ lading, and that he therefore lands 
the cargo purely and folely for the purpofe of enabling 
himfelf to afBrm, that it was at fuch other place that the 



quirtd by law of die deliTery of tke fame at thjc aforefaid port of 
Milha, or at aoy port or place without tl^ United. States^ Audi b^ 
produced at tkis office ^tbin one year from the date hereof, then 
this obligation (hall b^ null and void, but otherwife fhall bo and 
remain io full force 9pd virtue. 

WILLIAM HOOPER, (L.S.) 

JpHNT REFRV, (L.SJ 

$igaed, fealed, and delivered 
ip the pi[efence of 

fWFEK GllEEN. 
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WiLLtAM. 



goods were taken on board, would this contrivance at 
-r-T — -— all alter the truth of the fctft ? Would not the real 
i«o6. Toyage dill be from the place of the original fliipment, 
notwithfl^nding the attempt to give it the appearance 
of having begun from a diflferent place ? The^ truth 
may not always be difccmible, but when it is difco- 
vered, it is ^cording to the truth and not according 
to the fidion, that we are to give to the tranfa&ion its 
charader and denomination. If the voyage from the 
place of lading be not really ended, it matters not by 
what ads the party may have evinced his defire c^ 
making it appear to have been ended. That thofe 
ads have been attended with trouble and expence 
cannot alter their quality or their effect. The trouble 
and expence may weigh as circumftances of evidence, 
to (hew the purpofe for which the ads were done ; 
but if the evafive purpofe be admitted or proved, vc 
can never be bound to accept as a fubftit^ite for the 
obfervance of the lawj the means, however operofe» 
\vhich haye been employed to cover a breach of it. 
Between the adual importation by which a voyage is 
really ended, and the. colourable importation which 
is to give it the appearance of being ended, there muft 
neceflfarily be a great refemblance. The ads to be 
done muft be almoft entirely the fame ; but there is 
this difference between them. — The landing of the 
cargo the entry at the cuftom-houfe, and the payment 
of fuch duties as the law of the place requires, are 
necejfary ingredients in a genuine importation \ the 
true purpofe of the owner cannot be effeded without 
them. But in a fiditious importation they are mere 
valuniary cerenimies^ which have no natural connec- 
tion whatever with the purpofe of fending on the cargo 

ta 
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lo another market, and which, therefore, would never ^^ The 

VtILLIAM 

be reforted to by a perfon entertaining that purj)ofe. 



except with a vi(Bw pf giving to the voyage which he ^'''^^^^^* 
has refolved to continue, the appearance of being 
broken by an importation, which he has refolved not 
really to mak<i. 

Now what is the cafe immediately before us ? The 
cargo in queftion was taken op board at Laguira. It 
was at the time of the capture proceeding to Spain \ 
but the (hip had touched at an American port. The 
cargo was landed and entered at the cuftomhoufe, and 
a bond was given for duties to the amount of 1 2 j 9 
dollars. The cargo was re-ihipped, and a • debenture 
for 1 2 1 1 dollars by way of drawback was obtained* 
All this paffed in the courfe of a few days. The veffel 
arrived at Marblehead on the 29th of May \. on that 
day the bond for fecuring the duties was given. On 
the 30th and 3 1 ft the goods were landed, weighed, 
and packed. The permit to fliip them is dated the 
I ft of June^ and on the 3d of June the veffel is cleared 
out as laden, and ready to proceed to fea. We are 
frequently o>»liged to coileft the purpofe from the cir- 
cumftances of the tranfaftion* The landing thus al- 

moft inftantaneoufly followed by the re-fhipment, has 
little appearance of having been made with a view to 
aftua} importation ; but it is not upon inference that; 
the conclufion in this cafe is left to reft. The claim- 
ants inftead of ihewing that they really did import 
tkit cargo, have, in their atteftation, ftated the reafons 
which determined them not to import it. They fay 
indeed,, that when they ordered it to be purchafed, 
•^ it was with the fingle view of bringing it to the 
United Sts^tes^ and that they then had no iatentioii 
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The or expf dation of exporting it in the /aid fchtioner to 
> Spain!* Suppofing that from this fomewhat ambiguous 



Mmrth iitbi ftatement we are to colleft that their original intention 
was to have imported this cargo into America^ with a 
view only to the American market^ yet their intention 
had been changed before the arrival of the veflel. For 
they ftate that in the beginning of May thefy had received 
accounts of the prices of cocoa in Sfain^ which fatis- 
fied them that it would fell much better there than in 
America^ and that they had therefore determined to fend 
it to the Spanijh market. Nothing is alledged to have 
happened between the landing of the cargo and its re- 
ihipment, that could have the leaft influence on their 
determination. It was not in that fhort interval that 
American prices fell, or that informadon of the higher 
prices in Spain had been received. Knowing before, 
hand the comparative ftate of the two markets, they 
neither tried nor meant to try that of America^ but 
proceeded with all poffible expedition to go through 
the forms which have been before enumerated. If the 
conrinuity of the voyage remains unbroken, it is im- 
material whether it be by the profecution of an origi- 
nal purpofe to continue it, as in the cafe of the EffeXy 
or, as in this cafe, by the relinquiihment of an original 
purpofe to have brought it to a termination in America^ 
It can never be contended, that an intention to import 
once enteftairied Is equivalent to importation. And it 
would be a contradi£tion in terms to fay thSat by a& 
done after the original intention has been abandoned, 
fuch original intention has been carried into execution. 
Why Ihould k cargo, which there was to be no attempt 
to fell in America^ have been entered at an American 

cvftqm-hoi^e, and voluntarily fubje&ed to the pay- 
ment 
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ment of any, even the mod trifling duty ? Not becaufe The 

importation \ra8, or in fuch a cafe could be intended ^ "''''^"'^ 

but becaufe it wai thought expedient that fomething Marck mh, 

(hould be done, which in a Britijh Prize Court might ' ^^' 

pafs for importation. Indeed the claimants feem to 

have conceived that the enquiry to be made here wasy 

not^ whether the importation was real or pretended, 

but whether the pretence had aflumed a particular 

form, and was accompanied with certain circumftanees 

which by fome pofitive rule were, in all cafes, to ftand 

for importation, or to be conclufive evidence of it* 

And it has, I underftand, been faid that our departure 

from that fuppofed rule in the cafe oi\htEffex(a\ Ome^ i^^^h a»d J-h 

was a furprize upon the merchants of America^ who 

had by our former decifions been led to believe, that 

proof of landing and payment of duties in America 

would, in every cafe,, be held abfolutely decifive of 

the legality of the voyage. 

How far even that rule would have been departed 
from by the decifion in the cafe of the EJck will 
hereafter be confidered. But after having looked 
very attentively into all the cafes in which, as fat 
as I am aware, this fort of queflion has occurred, I 
conceive, not only that it will be impoilible to point 
out a judgment, in which any fuch unqualified do&rine 
})as been laid down, but that the judgments antecedent 
to that in the E£hc had clearly and unequivocally 
negatived the exiftence of the alledged rule of 
dedfion. 

The firft cafe of the kind, that of the Polly^ Lajhyy 

occurred in the High Court of Admiralty, in February 

1800. The learned Judge of that Court exprefsly 

4ifclaimed the attempt to define what (hould be deemed 

univerlally the teft of ^ bond Jide importation* He 

did 
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did indeed lay great and juft ftrefs on the payment of 
^^ , the American import duties, which was there fwom to 

March I ith, • , 

iSo()« have been adually made. But ftill it was as ^vi^^mr^ of 
bond fide importation. The very ftatement, that the 
thing in queftion was the bonajidss of the importation, 
did of neceflity exclude the fuppofition that one uni. 
form effect was, in all cafes, to be afcribed to a given 
fet of circum fiances, without regard to the manner in 
which their effed as evidence might be varied by other 
circuniftances, witn which, in different cafes, they 
might be found contrafled or combined. The firft 
Cafe of this clafs which I believe came before this 
board, was that of the Mercury y Roberts ^ in Januarj 
1802. By all xhe documents found onboard, the 
cargo appeared to have been laden at Charleftown ; 
and among thofe documents there was an atteftation 
fwom at the cuftom-houfe, thr.t all the parts of the 
cargo which were of foreign growth or manufadure, 
had been legally imported, and the duties thereon paid 
or fecured. It came out however, in the depofitions of* 
the witneffes examined on the (landing interrogatories, 
that the cargo had been laden at the Havannabj and 
that it never had been landed at Cbarlejlown^ the place 
of the alledged ftiipment. It being evident that the 
touching at Charltftowriy was f6r the mere purpofe of 
giving to the voyage the colour and appearance of 
having begun there, we affirmed the fentence of con^ 
demnatioh, without previoufly endeavouring toafcertain? 
whether any duties had really been paid in An^rua^ 
The true nature b£ the tranfaftion being clearly afcer. 
tained, it feemcd immaterial to enquire, whether the 
payment of ^duties had been one of the means em- 
ployed to difguife it. 

The 
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. The next cafe which occurred, was that of the t^-^ ' 

Eagle, fTeeksj in May i8o3. By the original evidence ^ [IJ . 

it appealed that the cargo had come from Bilboa to m^^^ "»»», 
Philadelphiay where it had been landed, and whence 
it was proceeding in the fame veiTel to the Havannab* 
The condemnation in the Court below had proceeded 
on the ground that the cargo was contraband of war. 
But the only queftion here was with regard to the 
continuity of the voyage. As to that, further proof 
was ordered. We had the landing at Philadelphia 
jilready in evidence; therefore, according to the 
fuppofed rule, the only other drcumftance, with regard 
to which proof could be material, was the payment of 
duties ; ' But we did not fo limit our enquiry. In or- 
der to endeavour to difcover the real ' purpofe and in« 
mention of the owner^ we called for the orders which 
^ he had given coDcerning the purchafe and fliipment 
of the cargo at JSilboa^ and alfo for the infuraAces made 
from thence. Had it clearly appeared from thofe or- 
ders or infurances that the cargo was from the be- 
ginning deflined for the Havannab^ could it be fup- 
pofed that we would pay no regard to that rcfult of 
the enquiry which we had direfted, but would afcribe 
to the payment of duties fuch a concluiive e£Fe£t, as 
would have rendered every other part of the enquiry 
pcrfeftly nugatory ? When the cafe came back on the 
further proof, nothing appeared in the letters of orders 
to (hew a deftination to the Havannah. No infurancc 
had been eflfefted on the firft branch of the voyage. 
It uras pofitively fworn that the import duties, amount- 
ing to 1333 dollars, bad been a^ually paid\ alfo that 
the cargo had been warehoufed at Philadelphia, and 
ndvertifrd and intended for fale there> but that not 
VOL, V, p © being 
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fRe being able to obtain % price that would anfwer, t1ie 

. Owner had refolved to (hip it for the Havannab. Giv- 

>f«r^Ai]tb» itig a credit to this evidence which^ it now appears, k 

did not deferve, we thought that a compleat bonfijidt 

importation had taken place^ and therefore decrtfed 

reftitution of the (hip and cargo. 

The cafe of the fchooner Freeportj and the original 
hearing of the EJfex^ Ornsy came on in Jugu/i 1803. 
. The Freefort had carried from Cadiz to Bq^on the 
cilrgo with which at the time of the capture it was pio- 
ceeding to one of the Spantjh colonies- 1 he cargo 
fiad been landed and remained fome time on (hore ; 
but the njaftcr, who was half owner of bc^th dip and 
^argo, admitted in his claim that the cargo was in- 
tended for the Spani/h Wejl Indian market, and did 
not even aflert any purpofe of importation into Ame-^ 
pierica. We therefore affirmed the fentence of con- 
demnation; The cargo having been landed, it might 
be taken for granted that whatever duties were payable 
bad been paid. But as the cafe flood, we thought 
thslt hOi immaterial, and therefore directed no enquiry 
l*rith regard to it. 

In the cafe of the Ejfex the cargo had been brought 
from Barcelona to Salcniy and after having been jand. d 
and re-ihipped was proceeding to the Havannab. 
jFrom the original evidence there viras ^reat reafon to 
believe that the mader had from the bt-ginning def- 
tined the cargo for the Spanifi>, colony \ but as what 
badpaft at Salem^ or what had -been the conduct of the 
owner after the (hip's arrival there, did not diftin^Iy 
fppear, it was thought right to-^ve him an opportiu 
iuty oif entering into further progf ot the alledged im^ 

{ fortatKMf 
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portatiom It had never bcea denied that, in a doubt* Th« 
fill cafe> payment of duties would have ^^reat weighty titiAm. 
^knd therefore the furtho* proof was particularly di- ai^i^ Aurh^ 
xeded to that point. But it having been fuggefted^ that '^^ 
in thefe cafes, the duties charged on landing were 
almdt entirely drawn back on the recoupment* we 
alfo called for an account of the drawbad^, if any^ 
which had been received* This additional enquiry 
fofEciently fliewed, that the fame eSeft -would not be 
afcribed to a nominal, as to an a&ual payment of im- 
port duties. With a view of further elucidating the 
tranfadion, the infurances made, if any, were di- 
r€ded to be produced, llie final event of this cafe 
will be afterwards noticed. 

The next cafe was that which is the immediate fub« 
jed of the prefent judgment. It was firil heard in 
May 1804. By the originsd evidence the landing of 
the cargo at Mafkkbead was proved. It was alfo in 
IH'Oof that the dudes had been fecured according to 
hw. So the owners fwore — fo the cudom-houfe cer« 
tified. It was to be fuppofed that duties which werp 
iecured^were one day to be paid ; and it was doubdefs 
«iean)t to be fo wderftood here : For the fad was fup.. 
pciefre^, that at the moyient when the certificate Iffuedl 
£rom the ciiilom-houie, and the oath was made by the 
owners, a dd>enture had been granted, which in effed 
cxtingiulhed aimoil the whole of the duties that had 
been previoufly fecured. Here was what is now faid ta 
fifive htcB, by us held cqndufive eyidence of importa* 
tion. But what did we determine ? That the impor- 
tation was not fufficiendy proved, and therefore we di« 
istfted further proof of it to be made* Could any 
Jdmiricm^ who at all attended to the proceedings of 
jjhis Coirt, be really furprifed by our again deciding 
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Th« a twelvemonth afterwards, that fuch evidence was not 
William, ^^jiclufive ? Tet this cffcft I m€au, of furprizc, is af- 



Munk 1 1th, cribed to our decifion in the EJex, in May 1 805. Upon 
^^^' tlie further proof it appeared to us that no real inipor- 
" tation into Salem had taken place, or had ever been 
in the contemplation of the parties to the tranfa£tion« 
The fentence of condemnation was therefore afSrmed. 
As it is not the objeft of this review of the cafes to dif- 
cufs the merits of the particular judgments, but only 
to cxamme whether there be any inconfiftency in their 
principles, it is unneceffary to advert to any other point 
in the laft-mendoned decifion, than its alledgcd novelty, 
in departing from the fuppofed principle of holding 
that landing and payment of duties in America did, 
abfolutely, and u^der all circumflanccs, legalize the 
fubfequent voyage. I have Ihewn that there was not 
one decifion in which any fuch principle had been af- 
fertcd or implied, and that there were at leafl two dc- 
cifions which ftood in direfl: contradiftion to it, that 
in the Frceport in 1803, and that in the William in 

18044 
But fuppofing that we had uniformly held that pay- 
^ ment of the. import duties furnilhed conclufivc evidence 
of importation, would there have been any inconfif- 
tency or contradiftion in holding that the mere aft of 
giving a bond for an amount of duties, of which only 
a very infignificant part was ever to be paid, could not 
have the Ikme efFeft as the aftual payment of fuch 
amount ? 1 he further proof in the Ejffcx firft brought 
diftinSly before us the real ftatc of the faft in thk 
particular. It has been already mentioi^ed that we 
had called for an account of the drawbacks, if any, 
that had been received. This prpduced th? infonna- 
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twn that althoueh the duties fecured amounted to The 
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5278 dGilars, yet a debenture was immediately after. 
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wards given for ijo lefs than 5080 dollars ; fo that on March mb/ 
that yaluable cirgo no more than 198 dollars would ' ^V 
be ultimately payawc, which fum is faid'to be more 
than compenfated by the advantage arifing from the 
negotiability of the de^^^hture. In the cafe of the 
Eaglfy immediately preceding, it had been fwom by 
the owner and certified by the cuftom houfc, that 
the duties, amounting to*'J333 dollars, not an 
unfubftantial fum on the not vi&y valuable cargo of a 
fmall veffel of 1 1 o tons. Lad been adual/y paid* In 
the Polfyj Lajiy, it was fworn generally that the duties 
were paid : In the Mercury that they were paid or 
fecured : In the William that they were fecured : .Not 
a word was faid about drawbacks. It was therefore 
natural for us to underftand^;7z^r/Vj;i claimants, as they 
certainly wifhed we (hould under ft and them,to be fpeak- 
ing of the payment of fuch duties as were chargeable 
on importation into America^ and of a fecurity that 
would make the whole amount fecured become payable 
at fomc future diy. If we had afcribed to the faft, as 
we believed it to exift, ever fo dccifive an eflFeft, I again 
afk where would be the inconfiftency in denying the- 
fame eflFeS: to a fad of a totally diiferent nature ? It 
muft not be fuppofed that we pretend to judge, what 
duties it may be proper for the American Government 
to exa£l or to remit, neither do we contend that an im« 
portation cannot be genuine becaufe a high duty has not 
been paid. All we fay is, that in the nature of the thing, 
the payment of a flight duty does not tend, in the fame 
degree, to eftablifli the bonajides of an importation, as 
the payment of a heavy duty would have done. We 

o i> 3 never 
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never held that dther woald neceflanlj outwe^ ^ 
the evidence which could poffibly be put into the op* 
pofite fcale ; but that the one has lek weight than the 
ofher is obvious to every man's apprdienfion. 

On the whole, I truft, I have demonftrated that we 
did not, in the cafe of the E^ffex^ and that we do not» 
in the cafe i^ow before us, depart from any prindple 
Which we have ever adopted. The application to cbn 
cafe df the principles on which we really have proceed- 
ed has beoi already ibewn. The confequence is Aat 
the voyage was illegal, and that the fenteace of con- 
demnation muft bo affirmed. 



APPENDIX, Part 2. 

ORDER OF CQURT. 

That in every cafe where Bail is re^quired to b^ 
given, in any caufe depending in thi^ Court, a notice 
ik writing of the perfons propofed to become boun^ 
ihall be delivered at the office of the adverfe prodtor ; 
.And no Bail Bond or Recognizance in fuch caufe 
ihall be taken unlefs the adverfe proftor, or fomc 
other prodor for him, be then prefent ; oran affidavit 
be exhibited to prove he has had fuch notice for the 
fpace of twenty-four hours, and been required ta 
attend at the time of giving fuch Bail, for the purpofe 
•f objedtiog or coufentin^ thereto. 

5t]t At^ 180C 



ADDITIO^TAL INSl'RUCTIONS. 

Whereas We have ever been defirous to prevent in- 
terruption being given to the trade and commerce of 
every ftate in amity with Us, as for as was compatible 
with the neceflary operations, of war : And whereas 
it will tend very much to that purpofe, that the trade 
and navigation of the Baltic ihould for the prefent re^ 
main unmolefted : We have Uie]:e£3re been pleafed to 
refolve, that Our fliips of war. Privateers, and other 
▼eifels afting under Our commilHon, ihall be reftrained 
from making prize of, flopping, or detaining any fhips 
or veflels within the Baltic \ and We do hereby ftridly 
charge and enjoin the commanders of our (hips of 
war, and the Conunanders of all ihips and veflela 
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|»eal, in oonfidention of tlie equivocal natiue of thebr chanAcr« 

and tlie employment in trade, in which they had been nfibiaDy 

engaged, and of the oocafion far falling arifing out of the dr- 

cumftanoes attending them, the Lords leverfed the fentenoe of the 

f A jjorAm tk ^^^ below, and decreed re^tttjdoi). In the Raven, Jauumgst (n) 

jumt iSa4, tnii s cafe of a iimilar deCcription, the vefiel had been a Frtmth pmn- 

^"ib^n*'^* teer, and had been conden^ned 93 fuch at ^<« Titrii but it 

AppcaL appeared that the purchafcr had bought her for the pnrpofiet of 

trade, and having vied hit. beft endeaionxy t9 naike her ft liar, 
that fenrice, had found her imf uitahle, and wni on thait account 
intending to bSk bar again. 

It win appear fiom^tlie oomparifen of thqle caiet, that thoogk 
thtf prindpk of confidering the fide of fliipt of war to the eneaqr 
as- GMitnbaod, ia ftrifily held by the decifions qf die Court tf 
Appeal, the appUcati^ of the principle has been reftii£led at 
•afes, in which no doubt exifted as to the charafter of the 
«r the purpofe fer whacb they were intended to be- fold. 



LVIL n-AG AND PASS OF THt ENEMY; 

• • » , - 

VROW ELIZASETHi Pkobst. Page a. 

Since the decifion of the Court of Admirslty in the cafe ol 
the P'nm ESzateilff where the flag and prfs of the enemy wag 
kid conclufive againft the daim for the fidp on behalf of a neutnl 
proprietor, though adopted prior to hoftllitics, and without an^ 
profpeft of (bch an eirent, the fame quefiion. has been {uDy ap^ 
tated,'^r« iie Court of Appeal in feimal cafes, and witii n 
$mihr refult. In the cafe of the JDiuiM, JftpO^ (Loida, iliMarcb 
aSq6) the datm^of a Sri^ merchant for a veffel fo empbyud un* 
4gr n Dnfft. flag and pais, and.npt coming witlun the tems «if the 
Qvilc^r of CoDndl, fupra pnge 7, note^ as not fiuling befote tlia 
l^uywledge of liaftilities, but kk JifOmkr^ iti^ 
«(itte.v^ nas.qM^enned* 
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fnprtctoT ""■ •«* ""i* Q 
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by appeal •*- — ..14^ 

4tgamfMgif^tLofde — *^ * Uff 
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JUtf $ ^ure JBu it chi^» not neteftry to be pleaded by 

■■^^5 •y'y "^"^ •"• so^ 

frtfun^Honf ttilefs rebutted ^i^ ii^ 

iMy m J%dk, B0t fujiaetuly proved by wit« 
nefles on board die claiming (hip — 124 

ilow far neceflkry to prove **feeH^* by the 
prifMp as well as by the aOual ca. tor 194 
between (hips becahud and at anchor/ in tbe 

cafe of a King's (hip — ' ^-» 341 

tlaim of & fquadroA to (hare with detadted 
fliips, r(7tf5«f — — i^oi^Jif, 

diftindions— frodi conjunft expedition, 

and agreement with the i^^^TMii Army, r 
over-nded «— ..«. jl, 

^Trim4adf and (hips lymg there 93 Vfif% 

times of ccMwre feparate — 91 

claim of (iWdetached, on the immJ of 

cpllateraffervice, not (uftainedin/tfff. §4 
dli tfie groimdt)! having joined again pjtt* 
JJ viotts to the captun^^ irot proved, ist6 

the (hips taken and defiroyed «^ 9/ 



t li if n ± 



^^nuit §fipHttip 



if to flie tBUktk^ fitpported — ib^ 

rime of fttrreiuier not to be reckoned ^ 
from the tnomeitt of the firft ptwr- * 
ture ^ — —96 

quietvy ify from ihe^^6»:ma/fignatare» or 
horn the fnbftantial agreement of 
capitulation — .. p6 

fre/aue proved as to hit -^ ik 

K. 

m, * 

)iljmg*iJUp^^h not authorized to difpoffeCi a privateer, b^ 

ing the a£^oal «<^^ -« — 274 

nor evem a non-commiffioned captor — * 9 

fii^fdfpnb^l^on on this point correfted 274 

inconvenient co&CsQBtnces of fach a 

pia£Uce -*» — 274 

L. 

tMar ^9f m&rque-~fr6eeeAiii npkiAftr iMmJu8 -* o^ jfo 
Litenfff^to Dutch mips liBoi, not applicme to the event of 

a nev^ vmr — — «» 26 

claim on bdudf of the DMeb government re- 
jecied — — —• ^ f j* 

to Brkifh iSaxxcY^nt to hupcH boKi HolU^ — 299 
will not eaare to proteft a Ihipment made by 
him in perfan in Ifolk^W^ Dutch exforter joa 
to import in a neutral fltip vitiated, the flup being 

Briti/b — — — »4 

to impoH inw'mtterials, will noteon^ffshend lace 149 
exception as to this daim, bom orders prior 
to hoftilities, iMid want ^ opportuoitj of 
revocation -« ^m^ •— 142 

M. • 

I * 

JCsruMT^See National cl 



Katmdlibaraeir'''^{ a Countiy cede^lbY thity, bat not 

transferreo, tfiiaJferra — tXf 

of A/fttr Orleans^ till )iltei/ ^Hhnyp 
Stamjh — — —. ixt 

pf uich inhabitants of Demerara, in JWnr 
x8o3» at had fettled there dwring 
the Ute ^lil^ pofleffif a — & 
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Vaimul (laraSer, 

benefit of the iQteoti#n of remoTal 
allowed to them — 6t 

oi Inhabitants, not fettling in times •f 
Brkijh poireiTion, Dutch — 66 

Farther difciiiTion of ^heir eafcy 253 ^feq* 
diftinctiony 41 to their peace cbaraSer^ 
at the tune of fautng and actual 
(eizurcy r.ii their newly acquired 
Brhijh character^ at the time of 
adjudication, over-niled -*• cf. 

averments of the teft affidavit not 

cpnclufive of character — 249 

plea of Hjtttmnium^ defeated by the 
^ variance of the old and nevitxha^ 

raSer — — 250 

of Brityh merchant forcibly detained in 
HoUandi but giving proof of intention 
K'.' of removal — — 91 

of Mr. Ravhi Britt/b merchant, export" 

ing from fhjland — ~ ^M 

of Mr. Elnylie^ not removed finnm the 

Cttbe' of Good Hope i^ot^ '^^ 179 

of Mr. Lapiere^ native Frenchman, ex^ 

• porting from St. Domingo to France 99 
of nuuinersy from their fhip — f 
of /ro^fif^ of the claimant's /ZtM/tfriofi in 

an enemy's colony 9 deafivCf notwith* 
ilanding the neutral reudeace of the 

• claimant f^ f-* — ax 

p. 

J^4rr9«^f^/«--pf« privateer, refponfiblef II y^&Amt <^-> 292 

releafe as to.on^ will not exonerate hhn -— ih, 
/'Antf^^s— vrodttce of, belongmg to the claimant— See 2X 

National charader. 
Po/feMon^zccordmg to the legal title of the bifl of fale — 158 
^^AmMitfin— variance of the original and acquired character— 250 
/Via* a3 — fee, Jj, ** or other (hip, pr veffel, or boat, 

under his Majefty's proteaion and obedience*^ — 14! 
interpretation in fupport of non^commiffioned 

fe^aptors righi to falvage — 14S 

rf/Htution on fSvage does not apply to pro- 
perty copUcated by the enemy in peace X 
^roelqmoim^'^m frdert^S^c Admiralty^ 



fi^g!flr0 
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R. 



He^tjlrar'^ot Martinique — — -— iCo 

as to the refponfibility of the frinctpal or 
, deputy regiftrar> for money remitted to 

England — See Particulars. — iji 

i^MiMia/— granted to adual captor — — 360 

oppofition on the part of a joint captor, over- 
: ruled — •— — i^« 

Rijijlance — hy an enemy mafter, will not affeft a neutral cargo«-23a 
hj perfont ignorant of a date of hofUHtiei, not 
fenal — — — 35 

ReJ^ih^wnF^hj the crown before adjudication, p. 17— See 
, . Ctown — — . — 175 

s. 

Sahaie^'-oR rtcaptare of neutral property not generally 

gpven — — — 59 

txceptioM — — T- 59 

old cafe confidered — — 54 ^ 59 

•a recapture of a veffel, by the convoying (hip — 31S 

on dereli6i, finally recoTered, not defeated as to . 

^rfi falvojs, by intermediate finking — 323 

amount of falvage not limited by the fom 

' entered on the warrant — ' — 323 

for refcue of flave fhip, from infurgent flares, 101 

hiSti not proTed — — it* 

T. 

Tenders'^ow to be attached to Eang's fhipt, in order to en- 
title the King's (kips to the benefit #f their cap- 
tures—See Droits. — — 46, 51, 282 
Territory-Deeded, by treaty but not furrendered^ unchanged — 1x3 
violation of, at St. MicbdePsy is contradi6led by 
the evidence in preparatory, notfufiained — 18 
at the mouth of the Mijjt/Jippi, proved 

reftitution on the claim of ^he jimeri- 
can Goyerament, with cofts and 
damages — — 385 

Trade with the enemy — obligation, to counter-^rder on firil 

knowledge of hoftilities — 256 

not ef^orced, in confequence of 
the failure oi the faff, by change 
of charadler, previous to ar- 
rival — — 254 

Vol. t» mm Treaty 
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Tna/y — parts executed^ parts executory — — * 64 

not affedledy in the view of the Court, bynon-per 

formance of thofe executory — — A 

jImterUf ^s to perforu ceded — — * 6| 

Jdeiphon/09 for ceffioD of territory in time of war .115 

/^t^jf— See Contraband, 305 Vfif* 

Swedjb — Set Contraband. <— — 152 & 215 

expences of bringing in for pre-emptioBy 

not falling on the captor — 154 

u. 

UnSvery — expences on the eaptorcf to be afterwards ^p^f^ 

tioned on the carg9 — , *— 89* 9« 

w. 

IVagst — to the crew of prize ihips not fronted — 9 
^ (hares inji/bin^ voyages u> confidered* and not 

as ordinary private adventures — 9 

forfeited by defertion before arrival in port — - 217 

the Number not confidered as the port of 

Hully for this purpofe 7-* — - ilL 

WUnifi-^huompetenti from iegal tntere/t — — 344 

110/9 from opinion of intereft, or tjqiec- 

tation ot bounty -• ^* 344 



FINIS. 



A. Strakan, 
law Primer 10 Hit Majcftjp. 
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